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P-R-O-C-E-E-D-I-N-G-S
(9:42 a.m.)

CHAIRPERSON HINTON: The hearing will come to
order. Good morning, ladies and gentlemen. This is the May 21st
public hearing of the Board of Zoning Adjustment of the District of
Columbia.

I'm Susan Morgan Hinton, Chairperson. Joining me
today are Laura Richards, Vice Chair; Sheila Cross Reid; and
Maybelle Taylor Bennett, representing the zoning the commission.

Copies of today's agenda are available to you. They
are located on the table near the door to my left. All persons planning
to testify either in favor or opposition are to fill out two witness cards.

These cards are located on each end of the table in
front of us. Upon coming forward to speak to the Board, please give
both cards to the reporter who is sitting to my right.

The order of procedure for special exception and
variance cases will be as follows: (1) statement of witnesses of the
applicant; (2) government reports including the Office of Planning, the
Office of Zoning, the Department of Public Works, the ANC; (3)
persons or parties in support; (4) persons or parties in opposition; and
(5) closing remarks by the applicant.

Cross-examination of witnesses is permitted for
persons or parties with a direct interest in the case. The record will be
closed at the conclusion of each case except for any material
specifically requested by the board.

Staff will specify at the end of the hearing exactly
what is expected. The decision of the Board in these contested cases

must be based exclusively on the public record.
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To avoid any appearance to the contrary, the Board
requests that persons present not engage any Board members in
conversation. At this time, the Board will consider any preliminary
matters.

Preliminary matters are those which relate to whether
a case will or should be heard today, such as requests for
postponement, continuance, or withdrawal, or whether proper and
adequate notice of the hearing has been given.

If you are not prepared to go forward with the case
today or if you believe the Board should not proceed, now is the time
to raise such a matter. Does the staff have any preliminary matters?

MR. LYONS: Yes, Madame Chair. There are two.
The first has to do with the first case scheduled this morning,
application 16231, the Alexander Graham Bell Association for the
Deaf.

The applicant has filed a written request for
postponement in this case. Is the representative of the applicant
present in application 162317

It appears no one is present, Madame Chair,
representing that case. There is indication in the correspondence that
today's date | believe both the director and the architect representing
the applicant would not be available.

It is the Board's usual practice to have an agent
present in order to dispose of this matter. They're requesting a
postponement until either late July or September.

CHAIRPERSON HINTON: Right. Very good. Seeing
that the applicant isn't here, we have no choice but to postpone. |
believe that site was not posted. Is that correct?

MR. LYONS: That is correct. That was another
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6
technical matter which would prevent the Board actually from hearing
it today.

CHAIRPERSON HINTON: 1 find a deficiency in the
information that the applicant has submitted and that the applicant
does not in any place refer to the zoning regulations or speak to the
test for variance, which they must put on the record in order for the
Board to make a decision.

So, perhaps the staff could let the applicant know by

letter that their application is deficient at this point. And let's postpone

this until?

MR. LYONS: | would recommend September 17th at
9:30.

CHAIRPERSON HINTON: Very good.

MR. LYONS: And staff will convey that to the
applicant.

CHAIRPERSON HINTON: Good. Do we need to
vote to postpone?

MR. LYONS: No, ma'am.

CHAIRPERSON HINTON: Okay.

MR. LYONS: The other matter this morning has to do
in fact also with the second case, application 16241 of Curt Hansen.
The affidavit of posting in this application indicates that the property
was posted on May 14th rather than May 6th where there was eight
days' notice instead of the 15 days' notice as required by the Board's
rules.

Is the applicant present or the applicant's agent?
Would you please come forward? Please have a seat. | believe Ms.
McCann is representing the applicant. Would you identify yourself for

the record?
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MS. MCCANN: My name is Carol McCann. And | am
here to rent or to lease a business from Mr. Hansen.

MR. LYONS: Ms. McCann, if you could as previously
indicated, the affidavit indicates that the property was posted on May
14th. Could you indicate to the Board when the property was in fact
posted?

MS. MCCANN: It was actually posted May 5th. I'd
come in on that day, picked them up personally, posted them on May
5th. However, when | went to the notary, she had put down the 14th.

And | wrote exactly what she wrote which was the
14th. So, it was actually the 5th of May that those were posted.

CHAIRPERSON HINTON: Okay. We'll accept that
testimony. Do we need to change, file a new application?

MR. LYONS: If the Board finds that the witness'
statement that the property was in fact posted timely that this matter
could be heard today.

CHAIRPERSON HINTON: Very good. Let's proceed
with the case.

MR. LYONS: Yes. In fact, you can remain. Your
case is the first one up this morning. Application 16241 of Curt
Hansen, pursuant to 11 DCMR 3107.2 for a variance from the use
provisions of subsection 320.3 to allow the retail sale of flowers,
plants, and floral supplies and the sale of antique greeting cards in the
basement and first floor of a structure in an R-3 district at premises
1301 35th Street, N.W., Square 1228, Lot 805.

All persons wishing to testify in this application please
rise to take the oath.

(Whereupon the witnesses were first duly sworn,

examined, and testified as follows.)
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CHAIRPERSON HINTON: Okay. The Board
members have read all the information that you've put into the record.
But this is the part of the case that is the applicant's opportunity to
express what it is you're asking for and show how you comply with the
zoning regulations.

MS. MCCANN: | am here extending on what -- there
was a basket weaving company back there back then. And we merely
intend to add flowers onto that. It used to be basket weaving.

We want to just add flowers onto the property that
was there, the business that was there once before.

CHAIRPERSON HINTON: Okay. Do you remember
when the basket weaving company was there?

MS. MCCANN: It was back in '67 that there was a
basket weaving company there.

CHAIRPERSON HINTON: Okay. Is the property
currently in use?

MS. MCCANN: It's vacant right now.

MR. LYONS: Could you identify yourself?

MS. MILLER: Maria Miller, with Chatel Real Estate. |
am the property manager of the building.

VICE CHAIRPERSON RICHARDS: What happened
to the Montessori school?

MS. MILLER: They relocated on Gray Street in
Georgetown because it was too small for them.

VICE CHAIRPERSON RICHARDS: And could you
review the commercial history of this site?

MS. MILLER: | have been with Mills and Chatel
managing this building for ten years. And the Montessori school had

been there for nine years.
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Prior to that, there was a decorating -- | think his
name was Brown. And it's been the Montessori school for the last
nine years there. This building has the three commercial zoned.

And they're trying to get the vacant spot which would
be a flower shop. And we think it will add tremendous appearance to
Georgetown. And it looks great with what they plan on doing.

MS. MCCANN: The thing is is that the history of this
building has never been residential. Prior to the Montessori school --
and unfortunately | turned all that information into the BZA.

| went down to H Street to receive all the certificates
of occupancy. It was part restaurant. The history of the building was
it was a restaurant. Then it was a basket weaving store.

Then it was an interior design company. And then for
the nine years, it was a Montessori school. | went on ahead a little
further and the location right next door, which is part of the same
building, 103, has been again there's no history of residential.

There, it was a dry cleaners since 1977. The building
next to that, which is also owned by the same owner, Mr. Hansen, has
been a shoe shine shop and a shoe repair shop for the past, since
1958.

Again, there is no history of retail in that building. 1
mean, residential, those three locations which are all owned by the
same owner.

CHAIRPERSON HINTON: Okay. Now, you're
requesting a use variance which is the most difficult kind of variance to
get.

MS. MCCANN: We're actually looking for a non-
conforming. Is that one and the same?

MR. LYONS: Yes.
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MS. MCCANN: Well, looking back when | went to this
morning, case number B14663, which was the Verdicci Shoe Shop
got a non-conforming as did the cleaners which | had the form for
which was also non-conforming.

CHAIRPERSON HINTON: Okay. A use variance first
of all has to be, there has to be a hardship on the owner, not on any
prospective tenant or leasee. So, the owner of this property needs to
explain to the Board the conditions of the property that you feel make
it not suitable for residential use.

MR. HANSEN: Well, first of all, there's no bathroom
in the place. There's a toilet, but there's no bathroom. There's no
kitchen. There's no refrigerator or stove or anything else.

There's a little sink and a toilet. That's all. As a
matter of fact, | had requested, you know, talked to a plumber about
installing, doing the plumbing.

And that was quite expensive, over $10,000 just to
take care of those two areas. And the building has been empty for six
months now. We have advertised the building.

We have had nobody else apply for it. This is the only
rental that we've ever had, opportunity we ever had to rent it. |
couldn't afford to do the -- | got an estimate in March. Do you have
it?

MS. MCCANN: He has your estimate.

MR. HANSEN: Okay. It was like | said over $10,000.
Even if | did all the other work, | didn't have that money.

MS. MCCANN: He's lost revenue by waiting. It's
been six months. He lost money actually with the Montessori school
and then another additional four months while he was running the ad

to try to fill in the property.
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CHAIRPERSON HINTON: Was the ad for residential
use or for commercial use?

MR. HANSEN: For commercial use.

CHAIRPERSON HINTON: Did you ever try to get
residential use in the property?

MR. HANSEN: No, | never tried.

MS. MCCANN: It's always been commercial.

MR. HANSEN: The whole history of the building is it's
never been residential. That's what is confusing about it.

MS. MCCANN: And the layout of the building is the
other thing that is really crucial in this case and that the location is all
bay windows. | mean, it would be very difficult to convert this into a
home without great expense.

You've got two large bay windows which is pointed
out in the affidavit, the pictures that | sent. There's one side and one
on the other side.

And the other thing is the layout of the building. The
bedrooms would essentially have to be in the basement. | mean,
there's the upstairs. There's the two large rooms -- kitchen. The
bedrooms would literally have to be in the basement.

CHAIRPERSON HINTON: How much of the building
is going to be used for the flower shop? Just the ground floor or both
floors?

MS. MCCANN: Both floors.

CHAIRPERSON HINTON: Will you have the retail on
both floors?

MS. MCCANN: Retail would be on the first floor only.

CHAIRPERSON HINTON: And that's where these

large shop windows are located?
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MS. MCCANN: That is correct.

CHAIRPERSON HINTON: Okay.

VICE CHAIRPERSON RICHARDS: How old is this
building?

MR. HANSEN: About 70 years | think. And in all that
time, it has never been residential.

MS. MILLER: Yes, I think the biggest thing is the
appearance is very much commercial looking.

CHAIRPERSON HINTON: Very good. Are here any
other questions from Board members?

MS. BENNETT: | have none.

CHAIRPERSON HINTON: Very good. Let's move to
our Office of Zoning Report.

MR. LYONS: Madame Chair, the Office of Zoning
has a request for a waiver in this case to accept the late filing of this
report.

CHAIRPERSON HINTON: Okay. The waiver is
granted. But before we do that, are there persons or parties in
support or opposition in this case? Are you in support?

You can do that later. What | need to know now is do
you have any cross-examination questions for the applicants? Okay.
Very good.

MR. LYONS: Ms. Rose would present the Office of
Zoning Report.

CHAIRPERSON HINTON: Thank you. Ms. Rose.

MS. ROSE: Good morning, Madame Chair, members
of the Board. | am Tracey Rose with the Office of Zoning. The Office
of Zoning has requested a waiver of the rules to accept the late filing

of the report.
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And the applicant's tenant was faxed a copy of the
report so they'd be aware of the issues that were involved.

As indicated in the report, no written recommendation
was made because at the time the report was being prepared, there
was inadequate information in the record to draw any conclusions
about the applicant's compliance with the zoning regulations.

The standards for a use variance are set forth in the
report with regard to uniqueness and undue hardship. The Office of
Zoning believes that the standard has been met based on the
following evidence.

Primarily what they presented today at the hearing,
the layout of the building being unsuitable for residential use and that
the owner has made efforts to rent the property for commercial
purposes and has been unsuccessful in that effort.

With regard to the issues of a detriment to the public
good, in speaking with the tenant, the proposed tenant, to the
property, the Office of Zoning learned that the advisory neighborhood
commission in the area is in support of the application.

They did submit a report. And there are some
conditions attached to it. And I'm sure that the Board will address
those at a later time. But we just, | think, received it yesterday.

And on the issue of impact on the zone plan, the
Office of Zoning does not have adequate information on the uses
immediately surrounding the applicant's property to make a
determination about the impact on the zone plan.

The applicant did present some information today on
other previous uses of property that he owns, but we are unaware of
the other uses that surround whether they're residential, commercial.

So, we didn't make a determination in that regard.
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And that completes my report. And I'll answer any questions you
have.

CHAIRPERSON HINTON: Thank you. Are there any
guestions?

MR. CLARENS: | have one of the applicant. Can you
explain or can you elaborate on the issue that has been raised by Ms.
Rose on the surrounding properties and what is its character?

Is it an isolated building that has that kind of history,
or is there adjacent properties that have similar history? What are we
talking about?

MR. HANSEN: Well, the property is on the corner of
35th and N Street. And there is no other commercial properties.
There was a commercial property on the corner, but | don't know. It
doesn't seem to be that now.

Everybody in the neighborhood is in favor of this.
These people have done a beautiful job. They have a shop on N
Street.

MS. MILLER: Let me just explain what is on that
block since | manage the building. There's three commercial spots on
the bottom which is the shoe store, the cleaners, and what they're
proposing to do the flower shop on the corner of 33 and 35th.

On the opposite corner of O and 35th, there is
Sugars, which is a deli. There is a barber shop up the street. And the
rest of the area is all residential. So, | think this would tie in very well,
complement the other commercial properties on the block.

MS. MCCANN: On 35th and O, we purchased that
corner building, which is also a floral shop. That, too, is the way we
planned it, just kind of tie it in. It's a small building, and we just need a

place to put accessories.
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So, there's already a little gift shop there, per se. And
across the street from the property that we're proposing, | went across
the street, and they're thinking of putting a travel agency for the
Georgetown students. So, that's what would be directly in front of us.

MR. CLARENS: I'm trying to locate this place in my
mind.

MS. MILLER: It's right at 35th.

MR. CLARENS: 35th and N?

MS. MILLER: Yes.

MR. CLARENS: And do you have Georgetown dorms
across the street?

MS. MILLER: Right. Diagonally or across the street.

MR. CLARENS: Diagonal. And the flower shop that
you're talking about is actually on the south side of N?

MR. HANSEN: Yes.

MR. CLARENS: And the property in question is on
the north side of N? Your property is on the north side, the northwest
corner of 35th and N?

MR. HANSEN: That's right.

MS. MCCANN: --is 35th and O.

MR. CLARENS: So, in fact, that whole area is not
really -- obviously is a mixture of residential, but there is already a
significant commercial number of facilities.

MS. MCCANN: It has a commercial history.

MR. HANSEN: Six commercial places on that block.

MS. MCCANN: On the same block, | mean on the
same side of the street. And across the street used to be another
commercial place.

And now, directly across the street, they're going to
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open up a Georgetown travel agency for the students. And then on
the other side, the other corner right across the street is Sugars deli
campus. It's very mixed.

MR. CLARENS: Okay.

CHAIRPERSON HINTON: Okay. Do you have any
cross-examination of the Office of Zoning?

MS. MCCANN: Is there any information that perhaps
we've overlooked or that you need, | guess, is what I'd like to know?

MS. ROSE: | guess the only question | really had
was whether there was an effort to relocate a child development
center which is one of the committee uses and what those efforts
might have been since there had been a child development center
before or a school?

MR. HANSEN: We had a lease with for a non-
Montessori school, but the person never paid rent. We did have that
lease. They took it over right after Lee left.

As a matter of fact, it was one of her teachers that
came in and rented it. But she never paid rent. And this was in
October.

MS. MILLER: And then you made all those
improvements.

MR. HANSEN: Right. I made all the improvements. |
put new carpeting in. | put new windows in. | put ceiling in the
basement, flooring, all kinds of improvements.

It cost me a lot of money. And she gave me a three-
year lease. And she never moved in. She never paid rent.

CHAIRPERSON HINTON: And since that time, had
you made other efforts to lease the property?

MR. HANSEN: Oh, yes. Absolutely.
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MS. MILLER: Correct.

CHAIRPERSON HINTON: And what happened with
those?

MR. HANSEN: Well, nothing happened. We never
got any.

CHAIRPERSON HINTON: Never gotten a response?

MR. HANSEN: And then | was trying to convert it into
what it's zoned for as a residential. But at that time, | couldn't afford it.
It was too expensive.

This property does not lend itself at all to that. The
plumbing alone was over $10,000. And that was with me doing all the
rest of the work. But I just couldn't afford it. | didn't have the money to
do it.

MR. LYONS: Madame Chair, | don't know if Ms.
Rose had a further response to the applicant. But | had just wanted to
expand a little bit on the staff's consideration of this case.

What made it difficult was the fact that the applicant
has a current certificate of occupancy for a child development center
which is a permitted use which was approved by the Board | believe in
1995, which took the property out of its non-conforming status. And
that's why we have a use variance case today.

CHAIRPERSON HINTON: Right.

VICE CHAIRPERSON RICHARDS: Madame
Chairperson?

CHAIRPERSON HINTON: Yes.

VICE CHAIRPERSON RICHARDS: | am satisfied
that the record's made. | believe this might be appropriate for
expedited treatment at this stage.

CHAIRPERSON HINTON: Okay. Mr. Clarens, did
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you have a question?

MR. CLARENS: No.

MS. REID: | do. Since 1967, this property has not
been used for any residential use that you know of, that you are aware
of? That's the understanding | have.

MS. BENNETT: No. | thought since the day -- for 70
years, not 1967, but that it had never been put to residential use. Is
that correct?

MS. REID: Okay. Now, that's the clarification |
needed. Never.

MS. MILLER: Never that | know of.

MR. HANSEN: It couldn't have. There's no kitchen,
no bathroom.

MS. REID: Yes, and what I'm saying is that's what |
needed to know that there was never --

MR. HANSEN: Never as far as | know.

MS. REID: Okay. And you're saying that because it
had -- for the school, it was taken out of non-conforming which is a
permitted use.

MR. LYONS: Which made it very difficult for us to
come up with a recommendation.

MS. REID: Right. | can understand that.

MR. LYONS: At the time, we were preparing the
report and based on the material that was in the record, we at that
time and in the written report we have today could not make a
recommendation.

But considering the testimony of the applicant, given
the physical characteristics of this property itself, and it's historically

been in a commercial use and other factors, | think that the staff would
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recommend approval of the application.

CHAIRPERSON HINTON: Okay. I think we have
everything we need on the record for the case. So, why don't we
move along. We have persons or parties in support.

Before you come up, the ANC, there was no report
forwarded to the Board members. Has there been one subsequently
filed in the record?

MR. LYONS: There is a report that was filed and also
there's a request, a waiver request, to file.

CHAIRPERSON HINTON: Very well. Let's grant the
waiver and receive the report please. Okay. Report from ANC-2E.
The commission adopted the following resolution that they have no
objections to the variances on four conditions.

(1) That the variance will not convey to any new
owner.

Well, that's not the way variances work. They actually
stay with the property.

(2) The business will be open no later than 8 p.m.

(3) All deliveries will be made during business hours.

(4) No more than six persons will be regularly
employed by the establishment.

Let me ask the owner or the applicant. Do you concur
with numbers 2, 3, and 4 that you won't be open later than 8:007?

MS. MCCANN: That's correct.

CHAIRPERSON HINTON: Deliveries will be during
business hours?

MS. MCCANN: That is correct.

CHAIRPERSON HINTON: And no more than six

people will be employed?
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MS. MCCANN: That is correct.

CHAIRPERSON HINTON: Very good.

MS. BENNETT: Madame Chair, before we go on, |
note that in the paragraph leading to that, there's mention of
exceptional topographical conditions.

There's nothing in this record that suggests that there
is an exceptional topographical condition. And I guess I'd like to make
sure that the applicant, make sure that that is the case.

Do you have some special topography on this land?
Do you have anything about the land that is topographically
challenging?

Is there any steep slope or drop off of the land or any
other thing that causes it to be different from any other land in the
area?

MR. HANSEN: No, it's all flat.

MS. REID: Do you know what the ANC is referring to
when they mention here that it has an exceptional topographical
condition in the property?

MR. CLARENS: Madame Chair, if | may. | frankly
think that that's irrelevant. | think the ANC quoted or started quoting
from the regulations that starts with topographical condition or other
exceptional conditions that create the hardship.

| forgot the second part of the phrase. Let me also tell
Madame Chairperson that typically variances, although we may
condition the variances, the conditions have to be based on issues
created in the record.

And in this record, | don't see any reason and there's
no testimony and no evidence supporting any of the conditions

presented by the ANC.
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There's been no testimony talking about the need for
the business to close at 8 p.m., nor delivery be made during business
hours, nor there be only six persons regularly employed by the
establishment.

On the basis of that, | would suggest that these
conditions not be added nor be encumbered on the owner. If we find
that in fact the burden of proof has been met, he should be entitled to
all the privileges associated with the use of the property for the use
that we are allowing it to have based on its history and that there is no
testimony talking to adverse impact which would perhaps support
some of the conditions in there.

VICE CHAIRPERSON RICHARDS: Mr. Clarens, my
consideration of this variance is based in part on the statement and
the Office of Zoning report regarding the applicant's proposal which
would limit operating hours to 6 p.m. and sometimes 7 p.m.

So, the ANC report is actually somewhat more
generous than the applicant's own proposal on which | based my
consideration.

CHAIRPERSON HINTON: Exactly. | agree, Ms.
Richards. Let's have persons or parties in support come forward.
Could you vacate the table and make room for them to come up and
talk into the record? You need to give your name and home address
for the record please.

MR. FOGARTY: My name is Sam Fogarty. | live at
3518 P Street, N.W., and I'm commissioner for ANC-2E for the single
member district in which the flower shop will reside.

CHAIRPERSON HINTON: You are. Okay. Are you
at the ANC also?

MS. DAHLGREN: No. My name is Francesca
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Dahlgren. 1 live in American University Park which is 4425 Upton
Street. However, | lived in that neighborhood for 25 years.

And | am currently a home owner of a property on
33rd Street as well as | work at Chatel Real Estate. We've leased the
property to Greenworks, the applicant.

CHAIRPERSON HINTON: Okay. Why don't we go
ahead with the -- are you interested -- the ANC report.

MR. FOGARTY: As Mr. Clarens pointed out, we were
referring to, when we put in the topographical, we did mean to put in
other exceptional uses.

The second part, we at the ANC just want to express
our complete support for this. The neighborhood is behind this. |
have a petition I'd like to submit that shows the neighbors' support.

And the conditions that were set upon the business
were set upon only so that the community was ensured that if this
business were to leave that another business that were to come in
would treat the community with the same respect that Greenworks has
shown.

Greenworks has come in and cleaned up the street,
has been an exceptional neighbor. We're not asking for every
business coming in to be an exceptional neighbor, but we would hope
that they would respect the community's need for quiet after a certain
time.

CHAIRPERSON HINTON: They are already
operating in this location?

MR. FOGARTY: They are operating a block up at
35th. But the impact on the street and in the neighborhood has been
immense. | mean, they've cleaned up street boxes, tree boxes,

planted various flowers along the street at their own expense.
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CHAIRPERSON HINTON: So, the conditions are
based not only on the applicant's proposal, but also the community's
concern that if these conditions were not in place that the use could
cause negative impacts to the neighborhood?

MR. FOGARTY: Correct.

CHAIRPERSON HINTON: Due to operating late at
night or off hours.

MR. FOGARTY: Because the non-conforming use
also, | mean, a pizza shop could go in -- our understanding is that it's
something like a pizza shop would be able to go in under the same
variance, and | know the neighbors would have certain problems with
that knowing how they stood against Papa John's.

CHAIRPERSON HINTON: Which is the reason
you're requesting a limit of six persons to be employed there.

MR. FOGARTY: Regularly.

CHAIRPERSON HINTON: Because that would limit
the intensity of activity at the site.

MR. FOGARTY: Correct. If they have a wedding or
something and they need to bring in a few other people, our
community is fine with that.

CHAIRPERSON HINTON: Right. Which is why you
said regularly.

MR. FOGARTY: Correct.

CHAIRPERSON HINTON: Very good. Does that
help?

MR. FOGARTY: That's all the ANC has.

CHAIRPERSON HINTON: Thank you.

MS. DAHLGREN: | was just going to add addressing

Ms. Rose's question about the nursery school or Montessori school.
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Holy Trinity school has a nursery school.

It's a block away. If there was any overflow of
children that needed to be schooled, there certainly was that facility
available as well as Georgetown Visitation has a day care center.

| know the Montessori school that was there for nine
years was suffering hardship in the latter years because she was
having a hard time with the facility with the number of students that
she had to enroll in order to pay her expenses and bills.

The property has a very low back yard which is not
conducive to a lot of activity like that. The nursery business or the
plant and garden business certainly is more conducive to that kind of
use.

As | said, I've been at Chatel for 24 years. And to my
knowledge, it's never been residential. We've always had commercial
establishments there.

CHAIRPERSON HINTON: Okay. Very good. Are
there any questions from Board members?

MS. BENNETT: | have none.

CHAIRPERSON HINTON: Cross-examination from
the applicant? Do you have any questions of the withesses? You
have an opportunity for closing remarks, the applicant.

MS. MCCANN: In closing, | feel that we would rather
than be a menace to the neighborhood, | think that we would only add
some form of civility and some form of beauty to the neighborhood.

This is only a small flower shop. We're not Johnson's
or we're not some big nursery. We have no intentions of coming into
the neighborhood and doing anything else but to provide service to the
community.

CHAIRPERSON HINTON: Thank you. That
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concludes the hearing. Board members, would you like to make a
decision?

MS. BENNETT: Madame Chair, | recommend
approval of application 16241. 1think the tests have been met as
reflected in the record. The greatest concern | guess we had, at least
| had, had to be the test for hardship.

And | think in the description of the physical
characteristics of the property, the history of the property's use, and
the difficulty with which it would take to convert that use back to
residential and the problems that we heard just now of putting that
property even to a permitted use like a child development center
which has some constraints because of the physical characteristics of
the property.

The fact that in addition to that, the other two tests,
one, that it would not have any adverse impact. It is surrounded by
other commercial properties, and previous commercial uses down
through the years has not created any kind of adverse impact that we
heard about today anyway.

And third, that there is no, in my judgment, evidence
that there would be any detriment to the zone plan. Again because of
the history of this property, | would recommend approval.

CHAIRPERSON HINTON: Very good.

VICE CHAIRPERSON RICHARDS: Second.

MS. BENNETT: | would also recommend since we
now have a motion and a second that the recommended conditions
that came forth from ANC-2E, conditions 2 through 4 apply.

CHAIRPERSON HINTON: Very good.

MR. CLARENS: Can you state the grounds for

establishing the conditions on the order?
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MS. BENNETT: | think we heard the ANC's concerns
that there be some respect for the residential uses that are in the area
and that, therefore, there be some cap on the business hours there.

There is also concern that that respect extend to the
manner in which the facility is serviced by deliveries, and | guess the
one that we did not get as much conversation about had to do with the
numbers of persons employed being limited to six persons.

So, that | think there is enough on the record, Mr.
Clarens, to justify at least two or three. Four, | don't remember
hearing much discussion about.

MR. CLARENS: | assume that you're making it based
on the same rationale that the whole idea is to limit, as has been
testified, the future uses of this property for other purposes and your
conditioning based on its impact on the residential zone that
surrounds it.

MS. BENNETT: That's right.

CHAIRPERSON HINTON: All those in favor?

CHORUS: Aye.

CHAIRPERSON HINTON: Opposed?

MR. LYONS: The staff would record the vote as
being five to zero to approve the application with conditions. Ms.
Bennett, Ms. Reid, Ms. Richards, Mr. Clarens, and Ms. Hinton to
approve. And the issuance of a summary order?

CHAIRPERSON HINTON: Yes. When you're ready,
let's call the next case.

MR. LYONS: The next case is application 16232 of
St. Luke's Protestant Episcopal Church pursuant to 11 DCMR 3108.1
for a special exception under section 214 to continue to operate

accessory parking lots in an R-5-B district at premises 1514 through
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20 Church Street and 1503 P Street, N.W., square 194, lots 84
through 87, 820, and lots 66 through 69 and 92 through 94, lot 819.

All person wishing to testify in this application please
rise to take the oath.

(Whereupon the witnesses were first duly sworn,
examined, and testified as follows.)

MR. EPPS: Good morning. My name is John Epps.
I'm a member of St. Luke's -- can you hear me okay?

CHAIRPERSON HINTON: Yes. But before you start,
there were a number of people who stood up with an interest in this
case. Is there anyone requesting party status?

The applicant is automatically a party as is the ANC,
but other people who have a special interest in the case, for instance,
if you own property within 200 feet, you can be granted party status.

That means that any proceedings you would be
personally notified of the decision. You also have a right to appeal if
you are a party. If you want to request party status, please come
forward to the microphone and give your reasons.

You also might want to say why your interests cannot
be represented by the ANC that's automatically a party.

MR. TILTON: My name is Roger Tilton. 1live at 1501
Church Street adjacent to the parking lots. | also manage property at
1502 P Street, 1515 P Street, and 1515 16th Street, all of which abut
these parking lots.

We have come with petitions from the homeowners
on the Church Street block, all of whom have property adjacent to the
lots. And we do wish to be granted party status so that we can have
more direct participation into this process.

CHAIRPERSON HINTON: Okay. Do you want party
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status as a group or as individuals?

MR. TILTON: I think we can do it as a group. That
will be fine.

CHAIRPERSON HINTON: As a group. Why don't we
call the group of neighbors.

MR. TILTON: Yes. Thank you.

CHAIRPERSON HINTON: Are you in support or
opposition?

MR. TILTON: Opposition.

CHAIRPERSON HINTON: Thank you. Please go
ahead.

MR. EPPS: My name is John Epps. I'm a member of
the St. Luke's Church for the last 40 plus years and have some
experience before you for the last two variances for our church in
requesting a continuance for use of the parking lot located as
identified in our write up.

St. Luke, we consider is more or less an oasis in the
downtown area in Washington, D.C. Last year, we celebrated our
120th year of laying of the quarterstone.

And during that period, we were able to have our
church identified in 1976 as an historical landmark with restrictions on
what we can and cannot do to maintain those requirements.

We rebuilt our parish hall in 1960 to continue to serve
the community. And itis, as | said, an oasis in that within a half mile
radius of our church, there are only four members.

Yet, members come from as far away as Mt. Vernon
and up in Front Royal and the like looking for that spot at the corner of
15th and P where they can come and commune with God each

Sunday.
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And in order for us to maintain that lot, we have to
arrange to have commercial usage. And on Monday to Friday from 6
a.m. to 6 p.m., it is leased out.

The other times it is available for the community to
use, The Source Theater at 14th and P, the Carnegie Institute at 16th
and P, the Jewish Community Center at 16th and Q, and the Foundry
Methodist Church at 15th and P.

We'd like to identify our church for those who don't
know where itis. The church is one block east of Foundry Methodist
Church. And they are like a community. We know and we support
what they're about, and they support us.

We need to continue, and hopefully you will give us
an extension for ten years to use that lot as we have just identified.
When we were here before, we made commitments on what we would
do.

We would clear the area and plant greenery along
15th Street, and we have done that. A brick wall retaining on the
Church Street side was done. We have installed lighting so that it's on
at night so the area is well lit to preclude anyone coming in.

We have resurfaced the lot, both the one on P Street
and on Church Street with asphalt so it can be used year round. And
no cars are parked on any of the public space around the church.

We've installed a waste dumpster which can contain
all the refuse. And we encourage the person who runs the lot and our
janitor to use that to keep the lot as clean as possible.

All spaces are lighted and safe to pedestrians. We
really request a continuance of use of that lot because it's an income
producing factor that has helped us overcome the load periods when

many downtown churches have lost their ability to continue.
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We want to use the lot from Monday to Friday
commercially to augment our income. So, | really solicit your support
to do that. We have with us Father Gilbertson, our head rector.

Mr. Anthony to my left who is junior warden, Ms.
Diane White who is senior warden, and Mr. Nicole who is a member of
the property committee who have been working diligently to do all that
we feel should be done to maintain.

If there's an objection, we will do all we can to ensure
that there will be no ongoing problems. Thank you.

CHAIRPERSON HINTON: Thank you. | have a
guestion about where exactly the church is located. We have a
drawing that was submitted.

MR. EPPS: Yes.

CHAIRPERSON HINTON: And it doesn't show the
church.

FATHER GILBERTSON: The church is on the corner
of Church Street and 15th.

CHAIRPERSON HINTON: Church and 5th?

FATHER GILBERTSON: 15th. We own the property
from P to Church Street fronting on 15th as well as property on the
side on Church Street.

CHAIRPERSON HINTON: Is the church on this lot?

FATHER GILBERTSON: That is correct.

CHAIRPERSON HINTON: Where it says church
building?

FATHER GILBERTSON: It didn't come through on
that one.

CHAIRPERSON HINTON: Does that conclude your

presentation?
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MR. EPPS: Yes.

CHAIRPERSON HINTON: Are there questions from
the Board members?

VICE CHAIRPERSON RICHARDS: Yes. Could you
address some of the concerns put forward in the record by the ANC?
Can you indicate when these improvements were made?

MR. EPPS: After the last hearing?

VICE CHAIRPERSON RICHARDS: When did you
resurface and plant?

MR. EPPS: 1992 after it was granted. And the ANC
requested that and the lighting and the dumpster. And we conformed
to that request.

VICE CHAIRPERSON RICHARDS: The letter that
was submitted by the ANC on May 1997 indicates there's a current
problem with maintenance. Could you address that?

CHAIRPERSON HINTON: Have you seen the ANC's
letter?

MR. EPPS: Yes. Let me say that we fulfilled the
requirements as spelled out in 1992. We have attempted to maintain
the area as stipulated there.

The ANC, as | understand, questioned the
appearance of the property along the Church Street side. | think that's
what you alluded to, and the fact that they want us to build a wall
adjacent, sidewall, along Church Street and plant shrubbery and trees
for beautification purposes.

We have attempted to resolve that under the financial
limitations. We have at least three contracts come in. And it ran up to
$41,000. And right now, our vestry is exploring that.

| cannot say today just what the decision will be, but
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we are aware that the ANC and the members on Church Street are
asking us to do a beautification program along that side.

MS. REID: Have the tree boxes been maintained?

MR. EPPS: Yes. We did a lawn and grass along
15th Street, planted shrubbery along 15th Street.

MS. REID: When?

MR. EPPS: From Church Street to the parking lot.

MS. REID: When? How long ago was that?

MR. EPPS: That's been some time. It's growing now
from one to two feet --

MS. REID: The issue that seems to be on the floor
right now is that in your letter you stipulate that you have basically
complied with the conditions that were set forth in your BZA order. Is
that correct?

MR. EPPS: Yes.

MS. REID: Then, the letter from the ANC states that
it has not been done and that there have been problems with
maintaining of the tree box. And you're saying that you did maintain
the tree box.

FATHER GILBERTSON: May | speak to that? I'm
Father Gary Gilbertson. I'm the interim rector of St. Luke's.

On 15th Street is one of the basket weave brick
sidewalks. And they are in terrible condition. They have heaved and
done other things. We have asked that they be replaced. But we
understand we're not going to get much priority on fixing either the
alley or the sidewalk.

MS. REID: You asked who?

FATHER GILBERTSON: The public works, the city.

That's a city sidewalk. And because it's all heaved up, it was virtually
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impossible. And in a meeting with our neighbors who are here, we
talked about the fact of the difficulty of being able to put in on that
heaved up sidewalk any kind of tree boxes.

Because the trees come right through that sidewalk.
So, that part wasn't done, but the beautification was done on the rest
of the property. But it was impossible to build that particular thing on
those trees on that side.

MS. REID: So, in other words, this was not
something that was --

FATHER GILBERTSON: Ignored?

MS. REID: Yes.

FATHER GILBERTSON: No, it was not.

MS. REID: Okay. And the retaining wall, tell us about
that.

FATHER GILBERTSON: On Church Street, there is
a brick wall that separates the parking lot from the sidewalk with some
small public area between the sidewalk and that wall.

That wall is about three to three and a half feet high.
That wall, except in a corner of the driveway where somebody hit it, is
in fine shape. And we have in fact had it repointed and repairs made
to it where it was hit.

The wall stretches down and it joins another property
which is used by another commercial organization for some parking.
The wall obviously needs to be maintained.

It needs to be attractive. One of our neighbors was
kind enough to provide as a suggestion some things that might be
done on that wall to make it even more attractive.

And we in fact went out immediately with that drawing

and asked for bids. And we have a variety of bids. | have one in front



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

34
of me, but there were several all the way from $47,000, which is pretty
impractical for the church to do, down to $2500.

The one that looks pretty good to us is $10,500 to
make it more attractive. St. Luke's with a 120 year history services
throughout the entire city. It's history was created as an African-
American parish.

And people came from the entire city if they were
Episcopalians and came there. And we maintain that tradition of
being a central parish for a particular community within our city.

We have to have parking to bring in, our mailing list is
over 650 families, to bring in that number of people on Sunday
morning. And not to have parking would be a tremendous impact on
our community and unfairly so.

So, we must have the parking. We use the parking for
meetings in the evenings. We use the parking for weekend activities,
funerals, weddings, special activities. We use it of course Sunday for
our worship.

In addition to that, once we have used it for our uses,
we pay out $24,000 a year in taxes on that property. We need to
generate some income for the church.

We need to generate some income to maintain the
property. It would be out of that income that we would continue to
beautify the property.

But when it's not being used to generate the income
that offsets taxes and maintenance, we open it to the community. We
do no policing of the lot to restrict anyone from parking there from the
entire community.

And it is used. Within this last month, | have had

personal requests from the Jewish Community Center. We've had
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requests from the Studio Theater. We regularly get requests from
Foundry United Methodist, who's one block over on 16th and P.

Many, many neighbors park there because they do
not have on-street parking. And we've always made that available
feeling that that was a service to our community.

| have been there now just about two years. And
during that time, | would have immediately responded to any
complaints about the facility.

And during that time up until this renewal came about,
| did not receive, and I'm also the chairman of the church board, | did
not receive a single complaint. | did not receive a single phone call.

Nobody came to see me. Nobody wrote me a letter
talking to me about any maintenance issues. | personally walked the
lots yesterday in preparation for today. And there's no litter.

Things are picked up. We're trying to kill the grass
that's coming through the bricks on the city sidewalk. We want to be
good neighbors. We want to beautify.

We want the neighbors to be comfortable with our
being there. But the parking is essential to our operation as a church.
Without the parking, | think it would be very, very negative for our
community.

MS. REID: And you committed to a $10,000
investment as to the retaining wall?

FATHER GILBERTSON: To improve that wall with
some height above it, there's a number of designs. Right now, it's a
matter of deciding which design will be the most constructive for our
property.

The church is fieldstone. So, you wouldn't put in an

ultra modern wood fence that didn't match the fieldstone. This brick
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does not now. And we're concerned about that, but we are committed
to improving it.

VICE CHAIRPERSON RICHARDS: Madame
Chairperson, | have one question for the junior warden. | believe, sir,
that in your capacity as junior warden you do have primary
responsibility for facilities planning?

And | think the key element of Mr. Epps' testimony
was that the church members do not live in the vicinity of the
neighborhood. And the need for parking is unquestioned.

But in your sort of like professional church capacity, is
the parking lot acceptable, visually acceptable, not for people who
come just on Sunday, but for people who live in the residential
neighborhood around it and have to live on it every day?

MR. ANTHONY: Yes, it is accessible.

VICE CHAIRPERSON RICHARDS: Visually
acceptable, visually appealing.

MR. ANTHONY: No.

VICE CHAIRPERSON RICHARDS: It is not visually
appealing?

MR. ANTHONY: No.

VICE CHAIRPERSON RICHARDS: All right.

MS. WHITE: Could I mention one thing about the
parking lot in response to your question? The Church Street parking
lot that we're speaking of, three-fourths of it belongs to St. Luke's and
another section belongs to the National Association for the Care of
Young Children.

And when we first met with the ANC, and the
residents of Church Street complained about the parking lot and

complained about the bricks, we learned after we went to look at what
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they were talking about that the shack that they were speaking of
belonged to the National Association for the Care of Young Children.

And the portion, the major portion of the brick wall that
was falling apart belonged to the National Association for the Care of
Young Children.

When several of us met, we contacted the National
Association for the Care of Young Children to see if we could work
together to repair the wall and modify it according to the Church Street
residents. And we scheduled the meeting.

The gentleman, a Mr. Harris, that handles the parking
agreed to meet with us. And then, he did not come to the meeting. |
tried to contact him. He has not returned my call.

And our goal there was to come up with a plan for
modifying the entire brick wall on Church Street. So, as we're working
right now, it looks like if we comply with Church Street, which we're
trying to do, and we have a couple of plans in the works, we would
only be able to modify three-fourths of the brick wall.

MS. REID: | have no further questions.

CHAIRPERSON HINTON: Any other Board
members? | don't have a report from either the Office of Planning or
the Office of Zoning.

MR. LYONS: That is correct, Madame Chair. We did
not submit a report. We would, however, ask the Board if it would
waive the requirements to allow an oral statement.

CHAIRPERSON HINTON: So waived.

MR. LYONS: The Office of Zoning in examining this
application certainly recognizes the long history of parking lot use at
this site which goes back to the '60s and intermittently has been

essentially a continued use up to the present day.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

38

We would suggest that perhaps the Board may wish
to review carefully in its consideration of section 214.5 and section
2303.1 which deals with landscaping for the lot as well as the issue of
screening of the lot.

Staff, in looking at this application, has noted that in
previous approvals by the Board it has indicated as a condition that
the lot either be landscaped or paved.

And the lot certainly presently is paved. The Board
has required landscaping to be maintained, however, in the public
space and not on the lot itself.

And we think that the visual impact in screening of the
parking lot is perhaps an issue in this case. We would recommend
approval for a period of five years or less.

CHAIRPERSON HINTON: Okay. Thank you, Mr.
Lyons. Do you have any cross-examination questions for the Office of
Zoning? The neighbors, do you have any cross-examination
guestions? Did you have any cross-examination of the applicant?

MR. TILTON: No.

CHAIRPERSON HINTON: Very good. | have one
guestion, Mr. Lyons. The drawings that were forwarded to the Board
members, | think that some of the things that are talked about are not
very clear. And that is, the location of the --

MR. LYONS: One of the things we found rather
difficult in trying to review the application, the site plans for the parking
lot, was not as clear as perhaps it could be.

And there was information that you could see in
photographs, but not in the site plan and vice versa.

CHAIRPERSON HINTON: I think that to clarify our

record, we would need a site plan that does show the location of the
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landscaping and the walls, the existing conditions, and anything that's
proposed.

MR. LYONS: Yes.

CHAIRPERSON HINTON: Okay. Very good. Is
there anyone here from the ANC? Yes? Could you vacate the table
and let the ANC representative come forward? Would you give your
name and home address for the record?

MR. JACKSON: My name is Donald Jackson. | live
at 1525 Q Street, N.W.

CHAIRPERSON HINTON: Thank you. You're
representing ANC-2B?

MR. JACKSON: Yes.

CHAIRPERSON HINTON: We have your letter, and
we've read it. But would you like to make a presentation?

MR. JACKSON: The letter pretty much speaks for
itself. There were a lot of concerns addressed at the ANC meetings.
We have two of them discussing this issue about the long history.

Concerning the landscaping, | personally, as well as
other people, have had to park my car on Church Street sometimes.
And the grass growing through the brick sidewalk has been knee deep
at times, even during the past five years.

| think it's those kinds of concerns that the neighbors
have. The retaining wall has been damaged both at St. Luke's
entrance as well as the Association entrance.

There are two entrances currently on Church Street.
There is development going on in the neighborhood. It is coming back
and not as run down as it used to be.

And | think the neighbors are concerned about their

property values. Those were expressed to us at ANC meetings.
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And since the Church Street lot does not have any
landscaping at all on it, just public space areas, | think the neighbors
are justified in asking that there be some landscaping on that lot so
they have better appearances from their house.

MS. BENNETT: Let me ask this before you go on.
You talked about the grass coming up through the brick being very
tall. As | understood the previous testimony, that's on public property.
Is that correct?

MR. JACKSON: Yes.

MS. BENNETT: And so, as an ANC commissioner
and as an ANC commissioner -- has the commission with its elected
representatives approached the Department of Public Works and said,
"Excuse me, this is not what we want in our neighborhood.

We are tax paying citizens. We represent those who
have placed their trust in us. And we want this changed." as opposed
to kind of holding a private owner responsible for what happens in
public space?

MR. JACKSON: We're not asking St. Luke's to
change the public space. Right now the retaining wall abuts the
sidewalk. They touch each other.

And the diagram that was submitted requests that the
retaining wall be moved back approximately six feet so that it's in line
with the edge of the building of St. Luke's Church. And they would
landscape that space.

MS. BENNETT: You're not asking them to change
the grass coming up through or the buckling of the brick?

MR. JACKSON: That's not their responsibility. But |
believe as the adjoining property owner, they are supposed to keep

the grass. And there are tree boxes that don't have trees in them, and
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the grass there is not maintained very well.

But | did talk with Public Works. And | was told that
they are not doing any permanent replacements of sidewalks at this
time due to budget constraints. So, | did research that matter.

MS. BENNETT: Okay.

CHAIRPERSON HINTON: So, the ANC's request is
to actually take that existing wall and move it back into the property six
feet.

MR. JACKSON: Yes.

CHAIRPERSON HINTON: And have landscaping in
this space.

MR. JACKSON: Between the sidewalk and the new
retaining wall, yes.

MS. BENNETT: And that space is their property?

MR. JACKSON: Yes. It would be on their property.

MS. BENNETT: | see.

MR. CLARENS: Madame Chairperson, | have a
guestion, a clarification of Ms. Bennett. And | don't know because
that's a point that is of interest to me because | have to cut the grass
in front of my house.

And | thought that | had to do that because the law
tells me that | need to cut it, not because | want to cut it.

Am | not responsible for maintaining the growth, etc.,
etc., plants and materials and grass and stuff like that and weeds in
front of my property? Isn't that a municipal obligation that the owner
has not of maintaining --

| want to clarify the two issues. The condition of the
sidewalk is not my responsibility in front of my house.

MS. BENNETT: Right.
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MR. CLARENS: But keeping weeds and grass and
planting to a manageable level, cleaning the sidewalk when it snows,
eliminating the -- it's my responsibility. It's not a municipal
responsibility.

MS. BENNETT: Yes, and that's what | understand
because | also cut the grass that's in the public right of way. But what
| understood was that these are basket weave brick which in the right
of way, on the pavement, it has to do with the condition of the
pavement that these things are buckling.

MR. CLARENS: My clarification is to the point that |
believe that your comments were based on the comments by the ANC
that the grass sometimes is knee high. And that's a problem of --

MS. BENNETT: | thought it was coming up through
the brick?

MR. JACKSON: Correct.

MR. CLARENS: Correct. And that would be my
responsibility as the owner of the property adjacent to --

MS. BENNETT: Itis? If it's coming up through the
pavement?

MR. CLARENS: Isn't it the same as the band of grass
that will go between the sidewalk and the curb? And am | not
responsible for that?

MS. BENNETT: Not in my judgment. If, for instance,
in front of my house | have smooth concrete that constitutes pavement
and if it cracks and something starts to grow up in there, it seems to
me that the city who poured the concrete ought to be back up in there
making repairs to that pavement.

As opposed to the strip of grass that separates the

pavement from the curb which I regularly have mowed. That grass is
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a little bit different.

The former is a result of poor maintenance or
something of a sidewalk. The latter is intentionally planted as grass.
The answer is, "I don't know."

MR. CLARENS: And | believe that there's an
underlying principle. And that is, that it's your responsibility to clean
the sidewalk. You're responsible to maintain it because it is a public
place for people to move, etc.

And by the same principle that you are responsible to
remove the snow and the ice, you are to remove an oak tree that
begins to grow in the middle of your sidewalk. It follows one from the
other.

So, | just wanted to clarify that because the statement
was made that it was not the Church responsibility to clear the
sidewalk from grass. And | believe it is.

It is not the responsibility to maintain the brick or to
pave it or whatever it is. That's the city's responsibility.

CHAIRPERSON HINTON: | would agree.

MR. JACKSON: I'd like to make one other comment.
In the ANC meetings, we were very careful to clarify the difference in
the two lots that adjoin each other.

And we did not discuss the shack at all. One person
brought that up and we put it aside because it was not an issue. But
because of the past history in our ANC files, there was a letter from
Mr. Epps promising to clean things up.

And we do not feel that was met. That was the
reason for our conditions of wanting the documentation by this time
that the church was going to follow through.

The history goes on more than just the past renewal
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from what neighbors testified at the ANC meetings. It's a long-term
problem concerning the neighborhood.

CHAIRPERSON HINTON: At this point, have you
received the documentation that you had asked for?

MR. JACKSON: No, I have not.

CHAIRPERSON HINTON: So, that means the ANC
is not in support?

MR. JACKSON: Correct.

CHAIRPERSON HINTON: Because there is no
documentation?

MR. JACKSON: Correct.

CHAIRPERSON HINTON: Okay. So, the ANC
stands in opposition. Yes, Ms. Reid.

MS. REID: In your letter, you indicated that the
representatives of the church in 1992 pledged to have the wall
repaired. And it's stated in here that it has not been done. Has that
been done yet?

MR. JACKSON: No. The corners of the entrance are
still broken down.

MS. REID: Now, I'm a little confused because, it's a
long letter, you sure did cover a lot of territory. But you had two
motions, and my understanding was that you had supported motion
number one?

MR. JACKSON: Yes. The other was not presented.

MS. REID: The other one has something to do with
renewal for ten years that you were in opposition to?

MR. JACKSON: The first time that the ANC heard
about the request for ten years was at the April meeting. In our

meetings privately with St. Luke's, they did not mention the ten-year
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request.

MS. REID: | understand you oppose that. Right?

MR. JACKSON: Correct.

MS. REID: What I'm confused about is the motion
number one is what | thought you had supported. But you're saying
now that you did support it, motion number one, predicated upon the
condition of being given the contracts, the deposit for the work to be
done.

MR. JACKSON: Correct.

MS. REID: Is that what I'm hearing?

MR. JACKSON: That was the only condition that |
could get to support the project. If those were not there, then they
would not have been approved.

MS. REID: The rector stated that they had several
estimates?

MR. JACKSON: Correct.

MS. REID: And I think you probably heard me ask if
they had committed to one of the proposals which he said he did.

CHAIRPERSON HINTON: No. No commitment.

MR. JACKSON: | believe he said one was
acceptable.

MS. REID: Well, I'm a little confused because maybe
| can have him come up and clarify that for me. Because | specifically
asked him that question.

CHAIRPERSON HINTON: Right. We'll have them do
that in closing remarks.

MS. REID: Thank you.

FATHER GILBERTSON: Father Gilbertson again.

And | appreciate Mr. Jackson being here. One of the questions | have
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is that on this 30-year old wall that is in the same line as the wall of the
church, the line continues, you made the comment that that abuts the
sidewalk.

And in fact there is empty space. The sidewalk does
not go to the wall. Isn't that correct?

MR. JACKSON: The existing wall does abut the
sidewalk.

FATHER GILBERTSON: No, it does not. There is
empty space that can be landscaped between the wall and the
sidewalk.

CHAIRPERSON HINTON: Okay. Well, a site plan
that shows that will be added into the record. So, we'll see that.

FATHER GILBERTSON: I just wanted to be sure on
that clarification. Because it is not to the wall. It's on the same line as
the church wall.

CHAIRPERSON HINTON: Thank you.

MR. JACKSON: No.

CHAIRPERSON HINTON: And if the ANC doesn't
agree, you could supply some photographs into the record.

MR. JACKSON: The neighbors have some to show
that actually.

CHAIRPERSON HINTON: Very good. Do you have
any other questions?

FATHER GILBERTSON: Would you like me to
respond to Mr. --

CHAIRPERSON HINTON: Not now. You cando itin
your closing remarks.

FATHER GILBERTSON: Sure.

CHAIRPERSON HINTON: Does the party have any
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cross-examination questions for the ANC?

MR. TILTON: No, we do not.

CHAIRPERSON HINTON: Okay. Are there any
persons or parties in support? Are there any persons in opposition?
So, we just have the party. Would the party like to come forward?

And before you start, you have three witnesses who
are going to testify as part of the party. Is that right? Very good. We
need your name and home address for the record.

MR. TILTON: Yes. My name is again is Roger Tilton.
| live at 1501 Church Street, N.W. And | want to thank you all for
allowing us to participate in this proceeding.

We are very much appreciative of all the good deeds
that St. Luke's does, and we know they do a lot of them. But |
personally have lived at 1501 Church Street for 11 years. So, I've
watched this process before.

And unfortunately, some of the promises that have
been made in the past have not been fully kept up. And so, that's one
of our major concerns is what will happen in the future with respect to
this lot?

We did go to our Church Street neighbors to ask them
in particular their feelings with respect to the lot. And we have a
petition here which we will submit for the record.

It's signed by 22, | believe, of the adjacent property
owners, mostly the Church Street side, all opposed to the continued
use of the lot for parking. What I would like to do, however, is discuss
these lots because really we're talking about them as though they are
a unified whole.

When really, we are talking about two lots. We're

talking about 15th and P Street lot, and the Church Street lot.
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We think that both of the lots are not properly
maintained with respect to the minimal requirements usually put into
effect for landscaping as an example, for cleanliness and maintenance
of the picking up debris on the lots.

Normally, on the Church Street side in particular, the
residents of Church Street clean the lots in order to keep the debris
out of them. With respect to the 15th and P Street lot, the lot was
repaved after the last rezoning hearing.

And it was paved all the way to the sidewalk. And
currently, the parking hangs out onto D.C. public space from time to
time. To access the lot, people drive over the sidewalk which | don't
believe is proper in the District of Columbia.

So, there are problems with that lot. But | would like
to address for the Church Street residents really the Church Street lot
because | think the board could perhaps treat both of these lots
differently.

The 15th Street lot is in a more commercial zone.
There is more commercial activity on the P Street section. But Church
Street is a residential block.

It has beautiful houses on the north side of Church
Street that, unfortunately, have the position of facing this currently
very unattractive lot. The last approval for exception of use on this
particular lot, they promised to repair the brick walls.

That's been referenced here before. It would require
inserting about 20 or 30 bricks. This was five years ago. The same
bricks are missing from that wall. That work was never done.

Lighting has been installed. And the Church is
generously paying for the electricity for some of the lighting on the

Church Street side, but the residents installed the lighting because we
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were concerned about the darkness of that particular area.

And we thank the church, however, for allowing us to
do that. But we wanted to upgrade the lighting a little bit ourselves.

The sidewalk on Church Street, our contention is that
the Church Street lot is not used by parishioners very much for a
number of reasons. One, it's behind the church as opposed to the P
Street lot which is beside the front door of the church.

Being behind the church, the parishioners have to
walk up the sidewalk, the Church Street sidewalk, to the front of the
church to gain entrance int the church. The Church Street sidewalk is
in terrible disrepair.

And | agree that's the city's responsibility to repair a
sidewalk. It undulates, and if you're an elderly person, | would
probably try to avoid it.

However, you have no choice but to avoid it by
midsummer because the church does not cut the grass that grows up
between the bricks. And in the past summers, that grass and trees
have gotten up to waist or shoulder height.

And we, the residents, on the other side of the street
have gone over and cut that all down. It's like a little forest over there.
So, our contention is that this is not a lot that is used by the
parishioners, that it really is simply a commercial, money-making --

And we have no opposition to making money, but we
would prefer that perhaps money-making be done in a more
commercial area, not in a residential area.

Our biggest concern with respect to the -- the reason
we raise these issues is that we're concerned, again, that any use,
any parking lot use, on the Church Street lot, even if you impose

conditions, is going to be very problematical for the Church Street
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residents.

And we had raised already that there is another small
lot there with a variance that's run by a commercial business on 16th
Street that you have granted an exception to three years ago.

And you imposed very stringent requirements on that
lot. None of which have been complied with. In two years, we're
going to be back here fighting even harder that that lot should be
closed down.

Because they have done nothing. And we have tried
in the last three years through various governmental agencies,
through our city council members to get your orders enforced against
that lot.

We have had no success. So, that had led us to the
belief that we really have to oppose the continued use of parking lots
in this otherwise residential neighborhood because they are not
maintained.

They are a nuisance. Our friends here have pictures
that show the condition of these lots. The cars that are wedged into
these lots are about 150 cars all together on both lots that are parked
there during the day.

And we, quite frankly, are just tired of the general lack
of maintenance and the unsightly appearance of this lot.

CHAIRPERSON HINTON: Thank you. Are there any
guestions from Board members?

VICE CHAIRPERSON RICHARDS: I'd like to see
pictures.

CHAIRPERSON HINTON: | think one of the other
witnesses was going to talk about the pictures and then pass them

out.
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MR. HOPP: My name is Jeff Hopp. I live at 1507
Church Street. And | do have some pictures. The wall, as you will be
able to see in just a minute on the Church Street side, does in fact
come right up to the sidewalk.

There is about a section about six or eight inches
between the wall and where the brick starts, although you really can't
tell it in this picture because there's so much grass on the sidewalk.

In the corner here, as you can see, is in disrepair. To
correct Roger, some bricks have been placed in this corner. They
have not been attached permanently.

They're loose. They're just sitting there stacked up.
The wall, as the church represented earlier, had been repointed. The
wall has not been repointed.

The pictures will show that as well. | have further
pictures to show. Directly behind the church, there's another small,
little parking lot that they do not use for their commercial operation.

They use that for church staff members. The
landscaping that was put in last time around is right next to that lot. It
is not within the portion of the lot that the zoning exemption was
granted to.

The landscaping, as you will see in this picture, was a
total of five bushes that were planted. And they were again planted
directly behind, you'll be able to see from this picture, their staff
parking lot, not over on the portion that the zoning exemption was
granted to.

You can see that between the chain link fence which
separates the staff parking lot from the lot they operate the
commercial business on there's trees growing up, bushes.

Although they're not there right now, they've done in
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the last couple of weeks, they've had people out there chopping down
weeds and bushes and trimming everything. In the middle of the
summer, this is exactly what it looks like.

| personally bought a weed wacker last summer. |
don't have a yard, but | weed wacker. So, | went out there, and |
chopped down all the tree box weeds. | was the one who paid for the
light, that donated the installation on it.

It's just not maintained as it's claimed to be. And I'll
submit my pictures. You can see | also have pictures of
conservatively 60 cars on the Church Street side alone packed in
every single day.

| would like to make a couple of points also. They did
state that they open it to the community for parking. They only use it
between 6 a.m. and 6 p.m.

This is true, although my roommate has in fact
received a parking ticket for parking on the P Street side of the lot on
Sunday morning. | believe they went through a phase where they
enforced towing people and giving parking tickets to anybody who is
not a member of the church.

And although they haven't done it recently, that has
happened in the past. The funeral parking they alluded to earlier, the
funeral parking, the lots are not used for funeral parking.

Because funerals happen during the day for the most
part. If they happen on the weekend, yes, they will use the lots. But
they generally happen during the day.

They put up no parking signs on 15th Street. And
then, the funeral cars double park on 15th Street. They do not use
these lots for funeral parking because they have their commercial cars

in it all day long, five days a week.
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And with respect to the fact that they have not had
these concerns brought to them, | have told their employee. | believe
his name is Mr. Haverchuck, if I'm pronouncing that correctly, the
gentleman in the back row who operates the P Street side of the lot.

| have brought these concerns to him two years ago
about the weeds, about the maintenance, the trash, and nothing was
done about it. And | raised that concern with the church as well with
their meeting. So, | will submit these pictures to you.

CHAIRPERSON HINTON: Thank you. Are there any
guestions from Board members? Do you have photographs of the P
Street lot? Or just the Church Street?

MR. HOPP: | have P Street.

CHAIRPERSON HINTON: Okay. Very good. Are
they marked?

MR. HOPP: They are not.

CHAIRPERSON HINTON: Before you give them to
us, would you mark them that those are the Church Street lot.

MR. GUILLORY: Hello. My name is Wade Guillory.
I'm a resident of the District. I've lived at 1501 Church Street since
February 2, 1986. Before that, | lived at the 1600 block of Q Street
since 1980.

| have been a resident of the District. This is my third,
five-year renewal for this lot area. So, | have some history with it. |
have written a letter of my own to the Chair, Ms. Dobbins, for you
which | will submit as part of the record.

And attachments include pictures of the P Street lot
which | took this past Sunday at 5 in the afternoon. And showing the
visual side and what you see when you come down.

The issue seems to be that we have a church with a
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lot of history. | particularly architecturally am very fond with the
church. I'm fond of its architecture. It really is stimulating.

That aside, we have ownership of two residential
parcels of land separated by a public alley bisecting 15th and 16th
Street.

These lots whether they're owned by the church or
they're owned by Mr. Smith, an entity, granted a special exception to
run a business in a neighborhood that's not zoned for it. And it's been
done historically since, as we heard earlier, since the '60s.

The fact that this has continued is not my fault the
zoning was never changed to make it commercial. We wouldn't be
here today. Times have changed since 1986 when I lived there, in
1980 since I've been a resident in that neighborhood.

Every five years we see a flurry of activity of cleaning
the sidewalks, cutting the trees, sprucing up and pruning. And some
of the neighbors go to the ANC.

They work out a deal, plant a tree. The tree gets
planted. No opposition. And it's granted. That's fine. My neighbor
previously was a warden of the block.

And Michele Drury was her name. And she worked
out agreements with everyone. This time, a lot of change has taken
place in our neighborhood in the last five years.

All we hear in the media is the District going down,
flight to the suburbs. Business is leaving the area. Residents leaving
the area. Population going down.

Well, what I've noticed in the last two years is just a
flurry of activity east of 16th Street. The Jewish Community Center
has been redone.

Houses empty since | set foot in the District in 1980
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are being purchased, gutted, and restored into condominium
residences, selling in excess of $200,000 per floor. Four houses went
in at P Street across from a CVS, two open air restaurants, and an
office building at the corner of P and 17th.

They sold for $389,000. Four of them. And they sold
upon completion. It's not that it's a non-attractive block, but it's a
commercial, busy block, P Street.

We see encroachment on our side of development.
People are putting up a 32-unit condominium unit on a previous zoned
special exception lot at 15th and O.

Obviously, there is a market for residents who want to
live in the District and pay taxes and make the neighborhood better.
These things are changing our neighborhood much where they didn't
change before.

What I'd like to sum up with is St. Luke's or the group
that manages these lots don't particularly focus on them as community
members except Sunday, from 10:00 on for services, and Wednesday
evening.

During the week, it's commuters who come in and
park in these lots which is fine. They're coming to work here. Too
bad we don't have a commuter tax. It might solve a lot of our
problems.

The lots are used for that purpose. They generate
revenue. It doesn't take a lot of work to figure out that at 100 plus cars
on P Street and 60 plus cars conservatively on Church Street times
anywhere from a minimum of $3 a day to $5 a day adds up to revenue
approaching approximately $160,000 a year.

Maybe more. Maybe less. I'm not sure. I'm not privy

to that information. The funds are there to maintain lots. The funds
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are there over a 20-year period to work with an architect, to build a
beautifully pleasing parking lot that is quite striking with a wall around
it, with a main entrance, with a gate that would make it pleasant to
drive into the neighborhood.

And even if you have guests coming in, well, it's a
parking lot. But it's an attractive piece of real estate as well. You're
lucky to have it for the use of the church, the use of the neighbors, the
use of the city.

Over a 20-year period, | do not believe an investment
of even $50,000 would be immense given that over a five-year period
at a minimum of $100,000 is a half a million dollars in gross sales.

One must plan to feed the golden goose to keep it
laying. The well has basically run dry with the neighborhood as a
group opposing this property.

I'd like to close with that positive changes in our
neighborhood with the closing of the Church Street lot and the denial
of this exception would possibly be residential use.

Developers probably wouldn't want to build on that lot.
The church could develop it itself and sell to housing and use that as a
trust fund for operations of the church.

| ask the BZA to review all the documents we submit
and the proposals that the church submits, to look at the history of
this. And if you do not deny both lots, consider denying Church
Street, the smaller of the two.

And let the 1503 P Street with some conditions of the
church's own choosing to build and repair, let that be their commercial
establishment. If that fails, then grant the P Street lot the five years
that is normally asked for rather than the strange ten-year request.

And give the Church Street lot a continuance only
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until September 12, 1999 which would coincide and dovetail with the
one-quarter portion of the lot run by the commercial establishment on
16th, which has not heeded to your mandate to stripe other than after
three years.

We have striping now. Lights that they submitted
pictures saying, "We'll put these lights in on each corner."

The fence they were going to put between their
property and St. Luke's, and the closing of the entrance on Church
Street and the removal of this hideous shack that they mentioned
earlier that belongs not to the church, but to someone else.

Dovetall it with that. If that gives them a two-year
extension, it gives us the good will to trust them to do the work, to get
it pulled together, and to monitor progress.

And at the same time five years from now, we can
work on the Church Street lot as either a whole portion or denial at
that point. | ask that you look at various options you may have
available to you and that the two lots are separate and we may all
have a win-win here. Thank you.

CHAIRPERSON HINTON: Thank you. We had had
some testimony that perhaps the Church Street lot didn't seem to be
used on the Sundays by the parishioners?

MR. GUILLORY: If it holds 60 cars -- on surveying
the Sundays, as the church members did say, a lot of their
parishioners come from all over the area. They're part of the
metropolitan community.

But they don't live in our neighborhood. They see the
front of the church which is maintained immaculately. The grass, and
| have pictures of that, the grass is very well maintained.

You turn the corner right in front of the collection
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booth that the church recently reconstructed after a fire, the weeds
that everyone talks about in the sidewalks that are knee deep,
primarily are in the tree boxes.

The planter boxes that abut your property which
Commissioner Clarens talks about is your responsibility to keep up.
It's not so much the sidewalk.

The sidewalk has grass growing that you can't even
see the bricks. Well, that happens. But the tree box.

And as of Sunday, the tree box directly in front of the
collection shack managed by their employee had weeds four feet high
that an adult woman and her dog were walking by and you couldn't
see the dog. And | have a picture of that.

Now, if you're working there five days a week, and it's
right in front of you when you exit to deposit the money, | would think
that that could be maintained.

CHAIRPERSON HINTON: Okay. But my question
was the Church Street parking lot, does that appear to be used by
parishioners on Sundays?

MR. GUILLORY: When the P Street and the Duron
lot that's open for public use are full and they've parked -- on Church,
the overflow would go there. | would say it represents 20 percent of
the usage for Sunday.

Because there could be residents parking there as
well that could take up some of the space. But it's not as frequent. It's
the other lots near the main entrance. Sorry for my digression.

CHAIRPERSON HINTON: All right. Are there any
other questions from the Board members? Thanks for the
photographs. They need to stay in the record. We can't return them.

If you could label them before you hand them up. Are
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there any questions from the applicant, cross-examination questions
of the witnesses?

MS. WHITE: | just have one question.

CHAIRPERSON HINTON: You need to come upto a
microphone please.

MS. WHITE: My name is Diana White. I'm senior
warden. | have some comments to make about some of the things
that they have said. So, | should wait until after they leave the table.

But | have one question in reference to the gentleman
who is suggesting that we close Church Street parking. | would like to
know what he proposes that we do if we close the parking to everyone
that would like to use the parking lot?

Because he proposed that you approve P Street and
not Church Street. And | would just like to know if we close that
particular parking lot --

CHAIRPERSON HINTON: It's not really his burden to
answer that question. The purpose of cross-examination is to clarify
things that were said. If you don't understand something that was
said, you could ask that.

But he can suggest to the Board that we approve part
of the application and not the other part. And he doesn't really have to
explain how you would continue to do what you want to do.

MS. WHITE: All right. I'll save my comments until
later.

FATHER GILBERTSON: | have one question.

Father Gilbertson. 1 just want to make clear the idea of issues and
complaints coming forward.

| don't believe any of you here are saying that you've

ever contacted me, written me, called me, or come to see me to bring
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any complaint in the 22 months that I've been there.

MR. HOPP: Not you directly, just your employee.

FATHER GILBERTSON: Okay.

CHAIRPERSON HINTON: Your employees. Do you
have an answer to that question?

MR. GUILLORY: Yes. I'm not seeking an approval to
do something that's not allowed. And | don't feel that | should have to
contact the head reverend at the church.

| think the neighbors have contacted employees on
site and discussed it with them, and | would assume that that would go
up the chain of command.

CHAIRPERSON HINTON: That's correct, yes. Okay.
Thank you, gentlemen. This is the time for the applicant's closing
remarks.

FATHER GILBERTSON: [I'll begin. Again, I'm Father
Gilbertson. Just to touch on a number of points that were brought
forth. Some of the concerns that were raised, | raised historically.

And just to make it clear, I've been at the church 22
months. This Board sitting here, our junior warden and senior warden,
another vestry member on the building, grounds committee, none of
them were in office five years ago.

That doesn't excuse us, but part of what we're doing
is playing catch up, and we are playing catch up. | would go onto
raise two or three other points.

Statements that these lots are not used by the church
on Sunday are just totally inaccurate. They are used. But we don't
park the same way on Sunday as we do during the week because
people who come on Sunday some leave early. Some leave later.

You have to get egress lanes available. So, it doesn't



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

61
look as packed. But they are used. And they are absolutely essential
to our operation unless we inundate the neighborhood with a lot more
cars.

And the issue that the sidewalk is difficult to walk on,
that may be true. But you have to park four blocks away. That's a
difficult walk for an elderly person also.

As far as not being used during the week for funerals
and weddings, yes, they are. All available space is used. We have a
special situation where we allow people to come in.

We have applied round up to some of the walks, and
we're doing some of those things. And we know we need to take care
of that. And we want to respond to those kinds of concerns.

| think that what's at issue here is the fact in a
changing neighborhood, we are also trying to change. We have great
hopes for a future.

When | leave and the new permanent rector comes,
we anticipate more use rather than less use of our facilities because of
the growing congregation. And we have demonstrated that it is
beginning to grow again.

We need both those lots to park in. And the
estimates of the costs are really not very accurate. By the time that
we pay the maintenance and the people that work on the lots, and we
pay the taxes, we pay the applications for this and insurances and
other things, the amount of income to the church is not extensive.

But it is still necessary because we would have many
of those other expenses without the income. So, we do need the
income.

In relationship to the length of time, one of the

difficulties is if we anticipate probably using within the next two years a
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full year or more of the income of the profit that the church would have
in order to do these things, we're only granted a short term exemption.

That's not very encouraging for us to put in long-term
improvement, permanent improvements, to satisfy the neighborhood.
The purpose of the longer term was so that in fact we could then
invest the money over a long term and have the pay back over a long
term, very, very short terms.

But | would encourage the Commission to not
separate these two pieces. They're absolutely essential. They are
important to our ministry and our mission.

| made the comment they're available to the
community. Yes. On the building that was arsoned, we had a sign
that said, you know, don't park here Sunday mornings.

Obviously, if somebody from the neighborhood
chooses to park in there on Sunday morning and an elderly person
has to walk, that's not fair. But since | have been in charge, there has
been no towing.

In relationship to complaints getting to me, | know if |
complain to a salesperson and nothing comes of it, | complain to the
supervisor. And if nothing comes of it, | complain up the line.

| apologize for any of the persons who didn't remedy
these issues, but | wish they had come to me because | am the senior
person. And | would have seen that they were responded to.

And from the time that the first ANC issues were
raised with me and Mr. Jackson and the two gentlemen Roger and
Jeff came to visit, | have worked diligently and am working diligently to
resolve these issues.

We want to be good neighbors. We want them to be

involved. But the assumption that if an exemption is not granted on
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that property that we would then sell it for development is an
erroneous exemption.

There is no expansion for the church if we sell our
property. So, that's not going to become a commercial entity to be
developed. We need the exemption to continue to do good ministry.

VICE CHAIRPERSON RICHARDS: What's your
average attendance on Sunday not in the summer?

FATHER GILBERTSON: We would run between 300
and 400. We have filled the church. It seats 500. And we have had
Sundays when we had blizzards, and | got down there and opened up,
and there were two of us.

CHAIRPERSON HINTON: And how many vehicles
normally are in attendance on a Sunday?

FATHER GILBERTSON: The lots are full, but
remembering they're not full like a commercial operation where you
bring it in, you park the car, and they're there all day, and you can put
them bumper to bumper and side to side.

We attempt to let people get in and out depending.
Some come early for meetings. Some stay late for meetings. So, |
can't tell you the number. We used to employ a parking lot attendant
on Sundays to help people park.

But we thought that for economy reasons it was better
not to employ that person since people seem to park where they want
to park on Sunday morning anyway. So, we don't do that.

| can't give you the number, but | can tell you the lot is
full because people have to park on the street. People do take
advantage of the generosity of the city to allow a certain amount of
double parking.

CHAIRPERSON HINTON: The P Street lot, is that
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striped?

FATHER GILBERTSON: Pardon?

CHAIRPERSON HINTON: The P Street lot, is it
striped for cars?

FATHER GILBERTSON: There are lane stripes in it.
But there are not stall stripes in it. In other words, we don't have
specific stalls where we tell people to park. They park in lanes.

CHAIRPERSON HINTON: And they do park in lanes
on Sunday?

FATHER GILBERTSON: As much as we can, yes.

CHAIRPERSON HINTON: So, that's a no?

FATHER GILBERTSON: They park in the lot on
Sunday. The lanes are guidance. We don't insist that people park in
the lanes.

MS. WHITE: But they're not the same tight lanes as
during the week if that's what you're asking about.

CHAIRPERSON HINTON: And again, a site plan
would help, but normally, parking lots have aisles and parking spaces.
And the parking spaces are striped. And they have bumper guards.

And the parking spaces are probably regulation
spaces according to the standards of the District. And what | see here
on your P Street lot are lanes.

And what | hear you telling me is people don't park in
those lanes on Sunday because then they can't come and go.

FATHER GILBERTSON: We haven'tinsisted. | have
not been aware again as the senior person that we needed to paint
lanes. If that had been laid upon me as a requirement, we would have
met a requirement. But | didn't understand that that was required.

CHAIRPERSON HINTON: So, you can't tell us how
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many spaces are in the P Street lot.

FATHER GILBERTSON: How many park on Sunday
morning?

CHAIRPERSON HINTON: How many parking
spaces are in the lot?

MS. BENNETT: Do you know how many legal
spaces exist?

FATHER GILBERTSON: Maybe somebody else can.
We're being told 75.

CHAIRPERSON HINTON: | didn't hear what you
said.

MS. WHITE: Our property manager said 75, or our
property chair.

MS. BENNETT: Madame Chair, | asked the staff
whether or not the previous order required some kind of standard
parking lot language which requires nine by 19 spaces, striped,
bumper guards. And apparently that did not.

CHAIRPERSON HINTON: Are there any other
guestions of the applicant at this time?

MR. NICOLE: My name is George Nicole for the
record. And I'm a member of the vestry and also part of the property

CHAIRPERSON HINTON: Now, excuse me. But
these are closing remarks. You can't have new evidence come into
the hearing at this time. Because we've already --

FATHER GILBERTSON: | think he wants to speak to
the wall, and the wall was discussed.

MR. NICOLE: The wall was discussed. | just want to

talk about what they were saying.
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CHAIRPERSON HINTON: Okay. That's fine. You
can speak to things that were discussed.

MR. NICOLE: Which has to do with the walls. As |
said earlier, we have looked at so many designs. And I've been
working on that. And | have a design on the table right now which we
are proposing on going with.

And we have a contractor. We have three contractors
submitted bids on this wall. And we're looking at one that we already
agreed upon. And we intend to award the contract to do that wall.

And it's going to call for -- and we're going to keep the
bricks which is in line with all the other buildings on Church Street.
Because if we push the bricks in, it's going to offset all the other walls
down along Church Street.

So, one will mend tear in that wall, and one will keep it
in line with the church. That's what we're going to go with this design.
And we would like to submit this for the record.

MS. BENNETT: What we needed, Madame Chair, as
| understood it, and as not to say | don't want to receive that into the
record, but we need a site plan | would imagine.

CHAIRPERSON HINTON: Absolutely.

MS. BENNETT: For both lots which show
landscaping and wall placement, the materials out of which the wall
will be made. And I would like to personally see some striping and
bumper guards and a few other things.

But | mean, we would like to receive what you have.
And we would like a more complete picture as reflected in the site plan
of what actually happens on those lots.

| think that's what | would need to be able to bring

some closure for myself in this case.
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CHAIRPERSON HINTON: Very good. And | have
one other question. Who parks there during the week, during the
day?

FATHER GILBERTSON: During the day, people from
the Australian Embassy, people who work in the area. The staff parks
behind the church.

CHAIRPERSON HINTON: So, they don't park on the
Church Street lot? These two lots that we're talking about, the staff
does not park there?

FATHER GILBERTSON: Where we want the
exemption, | do not have the staff on those lots normally.

CHAIRPERSON HINTON: | have a concern about
the regulations because you're in front of us under 214 which is an
accessory parking lot. And there are pretty stringent requirements for
an accessory parking lot in a residential zone.

And one of them is that it has to, the parking lot has to
be located within 200 feet of the use that it serves. Which it is within
200 feet of your church, but it's not within 200 feet of all of these other
uses that people are apparently going to during the week.

| don't think really that you can have a commercial
parking lot here. | believe you can have an accessory lot for your
church.

But this commercial leased parking lot that serves
other uses during the week | don't believe it's allowable under the
zoning regulations. So, we're going to need to look into that.

| don't know when it started, when this changed from
a church parking lot to a commercial parking lot leased out during the
week, but | think that there's a real problem with it.

And | don't think that there is any way that that can be
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approved. Now, in addition to that, we are going to need a site plan of
both the lots that shows all the existing conditions and details
whatever proposal you have.

We need it to be a commitment. We need you to
show the plans that say what you are going to do, not what you're
thinking about doing, what you've considered doing, what you might
do.

You need to draw the plans, submit them for the
record, and be prepared to move forward with it. Because if we
approve it, we're approving it based on what you've told us you're
going to do.

The community also has a right to see what your
proposal is. And to date, nothing has been submitted into the record
about what you've decided to go ahead with, which is part of why you
have so much opposition | would guess.

We're going to hold the record open so that we can
receive the site plan. And it needs to be detailed. Make sure it has
dimensions on it. You ought to have a proposal for where the aisles
are going to be, where the parking spaces are.

And they need to be regulation parking spaces. This
photograph of cars parked bumper to bumper, those are not regulation
parking spaces in the District.

And this Board cannot approve any kind of layout like
that. So, you might want to consult the zoning regulations that talk
about the layout of parking.

MR. NICOLE: With regard to the site plan, do you
necessarily need a topo on the site plan, or do you just need more or
less like a location showing the shrubs and stuff like that?

MR. CLARENS: We need a site plan.
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MR. NICOLE: You need a site plan with complete
topo and everything.

MR. CLARENS: A proper site plan. A proper site
plan that shows the amount of landscaping and where it's going to be
located, the nature of that landscaping.

MR. NICOLE: Yes, | understand that. But I'm just
asking --

MR. CLARENS: I think the regulations require five
percent of the lawn to be occupied by landscaping.

MR. NICOLE: Right.

MR. CLARENS: That needs to be accounted. So, all
the necessary things.

CHAIRPERSON HINTON: You need to demonstrate
how all the spaces you plan to provide do not extend at all into the
public right of way. All of those things need to be clear.

So, you need to show where the extends of your
property lines are, how the spaces fit within those property lines, how
within those property lines you have at least five percent landscaping.

All those things. You need to read the regulations
and make your proposal compliant with those.

MR. CLARENS: Madame Chairperson, | concur with
you. And | would have done it a little bit differently in terms of the
guestion. | would have addressed the staff and asked them how it is
that this before us is a 214 item?

And what is the connection between that and the
commercial aspect of this operation? Because | think that this is a
guestion that we need to address for staff to get clear in our minds.

And then perhaps even go somewhere else to find a

clarification as to whether we have the authority for that.
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MS. BENNETT: And perhaps the staff can get back
to us. We're leaving the record open. But we probably need
something more formal from staff.

MR. LYONS: We can provide a report or something
in writing which addresses Mr. Clarens' questions.

CHAIRPERSON HINTON: How about a report that
addresses Mr. Clarens' questions?

MR. CLARENS: That's what he just said.

CHAIRPERSON HINTON: Well, he said either/or.

MR. LYONS: | can pretty much answer right now if
you want.

MR. CLARENS: Go ahead.

CHAIRPERSON HINTON: Yes.

MR. LYONS: Essentially, this application is before
the Board under the new provisions that an applicant can file for a
continuation of a previous approved use.

In this instance, as a parking lot. They came directly
to the Board and applied for the same use under the same provisions
that they were previously approved for under. And that was section
214.

CHAIRPERSON HINTON: Do you have any
information on when this commercial use started? | would think at
some point this was an accessory parking lot.

MR. LYONS: | would have to review the previous
records to make that determination. | think the applicants in this
application have indicated that they were going to use it for other
uses. And | think that may have been the case in previous
applications.

CHAIRPERSON HINTON: Okay. So, as part of the
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report that you're going to do would you review the records and see if
that was the case previously?

MR. LYONS: Yes.

CHAIRPERSON HINTON: | was surprised that as
part of the application, we did not get copies of the Board's orders.

MR. LYONS: You should have gotten the most
recent order. That was not in your material?

CHAIRPERSON HINTON: No.

MR. LYONS: | apologize. You should have gotten
them.

CHAIRPERSON HINTON: Yes.

MR. CLARENS: And, Mr. Secretary, the -- what was |
going to say? It was important. It will come back to me in a minute.

CHAIRPERSON HINTON: Okay.

MR. CLARENS: I'm sorry. The item 214.8 requests
the application be submitted to the D.C. Department of Public Works.
And we did not hear testimony that that in fact has been done.

MR. LYONS: I'm sorry, Mr. Clarens?

MR. CLARENS: The D.C. Public Works.

MR. LYONS: There was a referral made to them.
And we have not heard any response from Public Works at all.

CHAIRPERSON HINTON: Perhaps since we are
going to hold the record open, we could make a phone call and see if
they could speak to that. Anything else? Okay. That concludes the
hearing on --

MS. REID: | had a question.

CHAIRPERSON HINTON: 1 just said anything else.

MS. REID: | thought you meant for Mr. Clarens.

CHAIRPERSON HINTON: Okay. Ms. Reid.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

72

MS. REID: Thank you. In regard to the question |
had asked earlier, there were two. One was in regards to that wall
and someone having represented that the wall was going to be
repaired. Do you know anything about that in 1992? Or is this a new
Board?

MR. EPPS: A new wall?

CHAIRPERSON HINTON: Can someone explain
why there was a representation in 1992 that the wall would be
repaired, and here five years later, the wall has not been repaired?

MR. EPPS: There are approximately eight bricks at
the top of that wall that have been knocked off, and we replaced them
on two occasions. Right now, the bricks have been procured, and we
are waiting for a person to set them back in.

MS. REID: So, you're saying that they have been
repaired twice?

MR. EPPS: Yes.

MS. REID: So, this is an ongoing problem.
Occasionally, someone kind of knocks against the wall and the bricks
fall out?

MR. EPPS: That's right. This is the second or third
time.

MS. REID: Okay. The other thing was in regard to
the earlier discussion we had with the rector regarding the
commitment for having the wall done, and | just want to make sure
that I'm clear, that you are going to, and will, submit to us the
documentation that evidences the work will be done.

FATHER GILBERTSON: Our vestry passed a
resolution at its last meeting making the commitment to proceed. We

did not approve a particular contract.
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But we wanted the ANC to know that the Board itself,
not just an individual on the Board, had made the commitment that we
will do these improvements. And now, we have in front of us actual
contracts to pass.

MS. REID: Okay. And my last question is in regards
to John D. Epps. Who is John D. Epps? Okay. Mr. Epps, in your
letter to us it states that in regard to BZA order number 1437915624
that all of the conditions that had been set forth at that time had been
met.

Then my question becomes can you explain the
pictures that we've seen? And this pertains to the item number six, all
parts of the lot shall be kept free of refuse or debris and shall be
paved or landscaped.

Landscaping shall be maintained in a healthy, flowing
condition and in a neat and orderly appearance. And so, we're seeing
pictures that show where there is obviously this has not been done.
Can you explain that why those weeds and grass have been left?

MR. EPPS: They showed the Church Street side.
And we planted shrubbery along there. And even had -- placed there.
And those pictures were taken | guess between seasons.

Because we have maintained them. During the winter
we had nothing to do. We didn't do anything. But when the spring
came, we have kept that clean.

MS. REID: Okay. But it says that it shall be
maintained. And | would assume that means at all times maintained.

MR. EPPS: | can honestly say it wasn't 100 percent.
| think 92 percent.

MS. REID: It was what?

MR. EPPS: At least 92 percent of it was done. When
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those pictures were taken, it was an off time.

FATHER GILBERTSON: Refuse collects regularly,
and the people that work there plus the church janitor are instructed to
daily clean the lot.

MS. REID: Thank you.

CHAIRPERSON HINTON: That concludes our
hearing. Mr. Secretary, could you give us some dates on when this
information would be due?

MR. LYONS: Yes. The submission of both the
applicant and the Office of Zoning and the Department of Public
Works would be due June 18th. Any submissions filed on that date
would be served on other parties to this case.

Those other parties will have until June 25th to
respond to those submissions. Also, on June 25th any party to this
case may submit proposed findings. And at the Board's July 2nd
public meeting this application will appear for a decision on the
Board's agenda. July 2nd.

MR. EPPS: Can we operate in the interim?

MR. LYONS: No, sir.

MR. EPPS: As of this date then, the parking lot is
closed?

MR. LYONS: You can only operate until -- do you
have a current C of O?

MR. EPPS: Yes.

MR. LYONS: Whenever it expires, is due to expire or
the Board's previous order to expire, that's the latest you can operate.

MR. EPPS: Thank you.

CHAIRPERSON HINTON: For the next case before

we call it, is there anyone here in opposition to the next case, the last
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case? We do have opposition. Okay.

We're going to take a ten-minute break before we
start the case. So, we will come back at five minutes after 12.

(Whereupon, the proceedings went off the record at
11:51 a.m. and resumed at 12:04 p.m.)

MR. LYONS: The last case of the morning is
application 16233 of 5626 through 28 Connecticut Avenue Associates
LP pursuant to 11 DCMR 3108.1, for a special exception under
section 214 to reestablish an accessory parking lot in an R-2 district at
premises 3831 McKinley Street, N.W., square 1860, lots 5 through 7,
17 and 18.

All persons wishing to testify in this application please
rise to take the oath.

(Whereupon the witnesses were first duly sworn,
examined, and testified as follows.)

MR. MCCANTS: Madame Chairman, my name is
Larry McCants. I'm the attorney representing the applicant in this
case, the 5626 through 28 Connecticut Avenue Associates LP.

This organization is the successor on an interest of
the owners of this property who were before called the Margaret L.
Weaver Trust and Estate. With me today are representatives of the
applicant.

We first have Mr. Gary Bortnick, who is the vice
president of Magruder's stores. We have Mr. James Ford, who is the
manager of the store at 5626 Connecticut Avenue, and George
Mantzouranis also a manager there.

First, let me state we thank the Board the opportunity
in presenting testimony and evidence in this case with respect to

renewal of the application at the store address at 5626-28 Connecticut
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Avenue.

| might point out to the Board that this particular use
of this property has been there for the past 30 years. And this is
another renewal in that period of time.

Let me further state that we are here asking for
continuation of the parking lot as an accessory to Magruder's food
store and further to indicate that because of apparently some problem
associated with the zoning administrator's office, the certificate of
occupancy was lost or mislaid.

So, we were unable to find it. So, consequently, we're
asking for the reestablishment of the lot. So, we will be presenting
evidence to do both, to reestablish and to continue the parking lot.

A little background and history would be appropriate |
think. As | indicated to you earlier, this property is owned by the 5626
through 28 Connecticut Avenue LP.

It has been leased to the Magruder's food store for
the past 30 years as a parking lot for the customers of Magruder's
food store, which fronts on Connecticut Avenue at 5626 through 28
Connecticut Avenue.

The subject property is located on the north side of
McKinley Street and is bordered by 39th Street to the west, and to the
east by an alley that separates the parking lot from Magruder's food
store. The property is zoned R-2.

The Board's most recent order in this case was dated
December 18, 1991. At that time, the Board granted the five-year
extension of a parking lot and with conditions. And there were, at that
time, about 30 conditions.

We have met with the ANC in connection with this

application. And I think the record reflects that the ANC has a
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recommendation. We further will be testifying about their
recommended decision with respect to this case.

We do not agree with some of what they recommend.
We agree with others. At this time, | will call as my first witness, Mr.
Gary Bortnick. Will you please state for the record your name and
address?

MR. BORTNICK: Gary Bortnick, 11618 Twining
Lane. I'm in Potomac, Maryland.

MR. MCCANTS: And what is your occupation, sir?

MR. BORTNICK: My capacity is vice president and
director of operations for Magruder's and also a principal of the firm.

MR. MCCANTS: And how long have you been
associated with Magruder's?

MR. BORTNICK: Almost 20 years.

MR. MCCANTS: What do you do for them?

MR. BORTNICK: | am responsible for overseeing our
non-grocery store operation, our liquor store operation which is the
property we're referring to, and our farmer's market. We have a
produce farmer's market at 5626 Connecticut Avenue.

And | have staff that reports to me, supervisors, and
basically in charge of the day-to-day operations.

MR. MCCANTS: Do you have any other uses at the
5626-28 Connecticut Avenue?

MR. BORTNICK: The parking lot?

MR. MCCANTS: No. Interms of other store uses
other than the farmer's market?

MR. BORTNICK: No, sir.

MR. MCCANTS: Is there a liquor store?

MR. BORTNICK: There's a liquor store, and there's a
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farmer's market.

MR. MCCANTS: All right. Now, calling your attention
to five years ago when this application was approved, do you recall
the conditions under which the application was approved at that time?

MR. BORTNICK: Yes. Five years ago, we operated,
where the current liquor store is, we operated a grocery store. And
where the current farmer's market is, we operated a liquor store.

Since that time, approximately two years ago, the
grocery store was closed due to financial reasons. The liquor store
was expanded and a deli operation was put inside of that side of the
building.

It's approximately 6,000 square feet. Where the liquor
store was, which is approximately 2,000 square feet, we converted
that based on the neighborhood recommendation.

The majority of what we were selling at the time, three
to four years ago, was produce, fresh vegetables and fruits. So, we
kept the produce operation, and we converted the liquor store into a
product operation.

So, currently the grocery store is gone which was
more of a regional attraction. And now, we have a farmer's market
which is basically aimed at the neighbors and the neighborhood. And
we have a liquor store.

MR. MCCANTS: In terms of the change, when did
that actually occur?

MR. BORTNICK: Approximately two years ago.

MR. MCCANTS: Now, what impact, if any, has the
change had on the type of traffic and transportation that you have in
that particular community?

MR. BORTNICK: Let me address the supply side
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first, and that would be the trucks to the store. We testified
approximately three years ago that we would reduce truck traffic in
that area, approximately 70 percent, which we have done.

As a grocery store, there was a number of vendors
that were coming to our grocery store. And because we don't stock
their product anymore, they no longer come.

We now have on the average four trucks a day
coming to the farmer's market and about eight trucks a day coming to
the liquor store. These are wine deliveries, beer, and liquor.

So, we're running on the average about 12 trucks a
day. You can do the quick math. It's down about 70 percent from
what we were.

Traffic wise, customer count before we converted,
there was many days from when we opened until 6:00 in the evening
that there would be a line of traffic waiting to come into the parking lot
on McKinley Street.

Due to the change over in the operation, automobile
traffic, | can't give you an exact amount. But | would say it's down at
least 50 percent.

MR. MCCANTS: And do you recall how many trucks
you had prior to the change over coming into Magruder's for
deliveries?

MR. BORTNICK: | would say we could have had as
many as 30 trucks in a day coming.

MR. MCCANTS: Thirty?

MR. BORTNICK: Yes.

MR. MCCANTS: And these are of course different
size trucks?

MR. BORTNICK: These are different trucks. These
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could be your bread vendors, your soda vendors. And that's how it
adds up quickly. Pepsi has its own truck.

Coke has its own truck, Canada Dry, five or six or
seven different bread vendors, Wonder Bread, any bread company
you can think of that you would see in a grocery store.

Our grocery truck where we receive groceries was a
40 foot trailer that we would receive three to four times a day. We
now only receive one 40 foot trailer once a week. So, it's down
substantially.

MR. MCCANTS: All right. And you testified that it's
approximately a 75 percent reduction in traffic?

MR. BORTNICK: About a 70 percent reduction.

MR. MCCANTS: In deliveries to the store?

MR. BORTNICK: Yes.

MR. MCCANTS: All right. Now, in terms of the
people, how many persons do you have employed at the store at the
present time?

MR. BORTNICK: Between the two stores is
approximately between 50 and 55 employees.

MR. MCCANTS: All right. And the vast majority of
those persons live in the District of Columbia?

MR. BORTNICK: | would say about 70 percent, 75
percent, three-quarters.

MR. MCCANTS: And in terms of the gross sales at
the store, has that increased or decreased as a result of the change
over?

MR. BORTNICK: Gross sales has decreased.

MR. MCCANTS: What about your sales taxes now

versus what they were when you were operating as a full grocery
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store?

MR. BORTNICK: Well, liquor, I'm going to say sales
taxes are running around | think $450,000 annually.

MR. MCCANTS: And what were they when you were
in the grocery store business?

MR. BORTNICK: | don't recall what that number
would be.

MR. MCCANTS: | believe it was over a million
dollars?

MR. BORTNICK: Yes.

MR. MCCANTS: All right. If you don't recall, all right.
Now, calling attention then to the prior BZA order, there were in that
order 23 conditions. Do you recall seeing the order?

MR. BORTNICK: Yes.

MR. MCCANTS: And have you recalled having to
comply with the conditions contained in the order?

MR. BORTNICK: Yes.

MR. MCCANTS: Has the store complied with the
conditions in the previous order?

MR. BORTNICK: Yes.

MR. MCCANTS: All right. Now, as a result of the
change in the operation of the store, are you requesting that there be
a change in the conditions in the order of the Board, in the previous
order of the Board?

MR. BORTNICK: Yes.

MR. MCCANTS: And what, if any, changes are you
requesting from the Board?

MR. BORTNICK: What I'm requesting from the Board

is --
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MR. MCCANTS: Excuse me. Madame Chairman, do
the Board members have a copy of the order?

CHAIRPERSON HINTON: Yes, we have a copy.

MR. MCCANTS: Okay. So, would you just without
going through each and every one unless there are changes that
you're requesting, why don't we just try to summarize those that you
wish to have the Board change?

MR. BORTNICK: There's just a couple. There was a
request a garbage truck not back up into the lot to take our trash can
out.

MR. MCCANTS: That would be condition number
two, subparagraph A?

MR. BORTNICK: 2A. The only way to remove that
compactor is for the truck to back up into the parking lot. And it has
been done that way for the last five years that we've had it there.

It's on McKinley Street. It pulls back in. If there's any
traffic, it only takes about a minute for that truck to back up into the
parking lot. He comes around 7:00 in the morning.

MR. MCCANTS: Is there anyway that the trash
company can remove the trash dumpster without backing into the
facility?

MR. BORTNICK: No, not that I'm aware of.

CHAIRPERSON HINTON: | am confused because |
thought that earlier your answer to your counsel's question was that all
the conditions have been complied with.

MR. BORTNICK: They have been complied with.

CHAIRPERSON HINTON: But then you say for the
last five years the trucks have continued to back up.

MR. BORTNICK: That is correct.
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CHAIRPERSON HINTON: So, how has this condition
been complied with?

MR. BORTNICK: This one has not.

CHAIRPERSON HINTON: Okay.

MS. REID: This one has not means this one
condition is not being complied with?

CHAIRPERSON HINTON: There is a condition that
the trash truck not back up, and you've continued to do that?

MR. BORTNICK: | had the same question with the
ANC. If I can answer that. If you read the entire sentence, "and
blocks traffic on McKinley Street."

CHAIRPERSON HINTON: So, that they no longer
back into the entrance to the premises and block traffic on McKinley
Street.

MR. BORTNICK: Right. And he does not do that.

CHAIRPERSON HINTON: He doesn't do what?

MR. BORTNICK: He does not block traffic.

CHAIRPERSON HINTON: But he does back up into
the entrance?

MR. BORTNICK: That's correct.

CHAIRPERSON HINTON: So, you're ignoring the
first part of the sentence and complying with the second part?

MR. MCCANTS: Let me explain that because I've
had some discussion with my clients about this. What they have done
is they have asked the driver -- and what the condition states is we
would direct them to do that.

We have directed them to do that. And they said it
was impossible for them to do that. So, they have backed the truck in.

We can only ask them not to do that.
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And they have asked them not to do that, but they
said if you want your trash out of here, we're going to have to do it this
way. This is a very tight alley.

CHAIRPERSON HINTON: And in that case, there is
always the possibility of the applicant coming back to the Board to get
a modification of any conditions that it's not able to comply with.

MR. MCCANTS: And if I might further state that this
is not an issue with the ANC or with any of the community --

CHAIRPERSON HINTON: It's an issue with the
Board. This is an order of the Board. And you're in front of the Board
now.

MR. BORTNICK: If | could address that? When this
issue was made, what our trash company was doing, and without
getting into a long -- he was actually putting the trash can onto
McKinley Street.

That is where this came from. He would come to pick
up our trash can, and he would leave a trash can on McKinley Street.
That was no longer done.

CHAIRPERSON HINTON: Okay. But as we read this
condition, that's not really what it says.

MR. BORTNICK: Okay.

CHAIRPERSON HINTON: Is that right? Can we just
agree with that?

MR. BORTNICK: That's correct. Yes.

CHAIRPERSON HINTON: Now, what other
conditions have you not complied with?

MR. BORTNICK: The other conditions have been
complied with.

CHAIRPERSON HINTON: Okay.
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MS. REID: | have a question on this condition. I'm
confused here. It says that the applicant shall redirect its garbage and
trash truck so that they no longer back into the entrance to the
premises and block traffic on McKinley Street.

Are we saying that -- if the condition was that the
issue was the blocking of the traffic, is it saying that the trash trucks
they can back up as long as they don't block the traffic?

Or is it saying they cannot back up period? I'm not
really clear on that.

CHAIRPERSON HINTON: 1 think that's open to the
interpretation of every person that reads it.

MS. REID: Well, it says it no longer backs up into the
entrance to the premises and block traffic on McKinley Street.

So, if it's not blocking the traffic, then is it saying that
they can back up? Can | get some input from some other Board
members?

MS. BENNETT: Madame Chair, | don't know if we
want to discuss this fully now or perhaps later, but for certain it seems
to me that we were dealing with adverse impacts as understood by the
members in the neighborhood.

And to the extent that the impact that is sought to be
avoided is the blockage of traffic, and | think you mentioned that there
was a trash can actually placed there. Maybe people didn't want to
see that. It became unsightly.

And if that is not happening anymore, then | would
imagine, | would interpret that as if the truck is still backing up, if there
is no trash can actually being put down there --

I'm sorry. If there's no blockage of traffic and no trash

can actually being put down there, then those adverse impacts that
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people had a problem with have not taken place or should not be
taking place at this time. Is that correct?

MR. BORTNICK: That is correct.

MS. BENNETT: And that's the heart of what that is all
about it would seem to me.

CHAIRPERSON HINTON: And I think you're right
that we should discuss this at a later time.

MS. BENNETT: Right.

CHAIRPERSON HINTON: | think that you were
talking about the changes to conditions that you're asking the Board.
Would you like to continue with that?

MR. BORTNICK: Yes.

MS. BENNETT: You would change 2A. | mean, the
bottom line of that is you would change 2A.

MR. BORTNICK: Yes.

MR. MCCANTS: Ms. Bennett, let me just say this for
the record. What we are attempting to do here is to try to go by the
letter of the conditions so that there would be no misunderstanding
about what we are doing.

And subparagraph A clearly it was one concerned
about the blockage of traffic. And the only way that the trucks can
obviously get the trash cans out is to back into an alley.

It's a small alley. I'm sorry, parking lot. But in order to
get to a parking lot, you have to go through an alley.

VICE CHAIRPERSON RICHARDS: Madame
Chairperson, I'm happy.

MR. MCCANTS: Okay, we'll move on.

CHAIRPERSON HINTON: 1 think we're trying to

move on.
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MR. BORTNICK: Number three.

CHAIRPERSON HINTON: So, you would strike A?

MR. MCCANTS: We would strike A.

MR. BORTNICK: Number three, we would like to
modify that concerning a parking lot attendant that he is there at the
core hours. We open up for business at 8:00 in the morning. We
close at 9.

MS. REID: That would be for four hours?

MR. BORTNICK: No, I'm sorry. Core hours,
C-O-R-E. From 10 to 6, due to the change of the grocery business to
this other operation.

CHAIRPERSON HINTON: So, the store is opened
from 8 a.m. to 9 p.m.?

MR. BORTNICK: Yes.

CHAIRPERSON HINTON: And your proposal is to
have the parking lot attendant from 10 a.m. to 6 p.m.?

MR. BORTNICK: That's correct.

MR. LYONS: Isit8 orisit 7? What time do you
open?

MR. BORTNICK: 8 a.m.

MR. LYONS: Madame Chair, would that include --
you're asking that the hours for the parking lot --

MR. BORTNICK: Parking lot attendant.

CHAIRPERSON HINTON: Condition number three
says a parking attendant from Magruder's shall be present on the lot
during all hours of operation.

MS. BENNETT: It would change from shall be
present on the lot from 8 a.m. to 6 p.m.

CHAIRPERSON HINTON: 10 a.m. to 6 p.m.
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MS. BENNETT: | thought you changed it to 8?

CHAIRPERSON HINTON: They're open at 8. They
want to have a parking lot attendant starting at 10.

MS. BENNETT: Okay. All right.

MR. BORTNICK: 10 a.m. to 6 p.m.

MS. BENNETT: And shall assist in keeping the alley
clear of vehicles. You still keep that part of the sentence?

CHAIRPERSON HINTON: Yes. Okay.

MR. BORTNICK: On number 12, it addresses natural
screening for McKinley Street and 39th Street side of the parking lot.

MS. BENNETT: What number?

MR. BORTNICK: Number 12. We would like to strike
the 39th Street side. We'll show you some pictures. We have white
pines that are approximately 30 feet tall. And there should not be any
reason to add any additional. It is a full buffer at the 39th Street side.

CHAIRPERSON HINTON: Now, this condition
requires screening where natural screening is not now provided. So, if
there is already screening there --

MR. BORTNICK: Then don't worry about it?

CHAIRPERSON HINTON: Well --

MR. BORTNICK: There is a screening there now.

MS. REID: What is exactly the objective of that
particular one?

MR. BORTNICK: Of taking it out?

MS. REID: Yes.

MR. BORTNICK: There's a natural screening there
now.

MS. REID: So, it's there.

MR. BORTNICK: It's already there.
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MS. REID: It's a moot point, right?

MR. BORTNICK: We've complied with that particular
condition.

MR. LYONS: What the Board may want to consider
to amend it to maintain the screening.

MS. REID: What's there? Okay.

MR. BORTNICK: Number 20. We do not receive
night deliveries. This pertained to when we ran a grocery store
operation. And this was put into that clause that if we had trucks
coming at night, we would deliver off Connecticut Avenue.

Our operation now is we start receiving at 7 a.m. We
do not receive, and | think we stop -- the majority of trucks are there
by 1:00 in the afternoon. We do not receive these hours that are here
from 8 p.m. to 6 a.m.

MS. BENNETT: So, just change the hours?

MR. BORTNICK: Well, it's addressed -- number 20 --
if you read number 10, number 10 addresses our delivery schedule.
And then there's a number 20 in there as well.

MS. BENNETT: Okay.

MR. BORTNICK: So, if you read 10 and 20 --

MR. CLARENS: You do not deliver from 7:00 until
9:30 on Connecticut Avenue -- on the inward bound lane?

MR. BORTNICK: That's correct. We receive in the
back. This was stating if you have night deliveries to direct them from
the rear of the store to Connecticut Avenue which we no longer have
night deliveries.

MR. CLARENS: | see. So, basically you're saying
that number 10 deals with the use of the lot as a place where

materials are being delivered?
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MR. BORTNICK: Yes, sir, with the current operation.

MR. CLARENS: Right. And number 20 has to do
with Connecticut Avenue.

MR. BORTNICK: That dealt with when we operated a
grocery store and we did have a night delivery.

CHAIRPERSON HINTON: So, you want to strike 207?

MR. BORTNICK: Yes.

CHAIRPERSON HINTON: And you intend to comply
with 10?

MR. BORTNICK: Yes. In fact, in our meeting with
the ANC, we reduced the hours on Sunday from 10 to 3. If you look in
the prior order, | think it was 10 to 6. And that was our suggestion to
reduce it.

MR. MCCANTS: With respect to paragraph 23, what,
if anything, has happened with respect to that?

MR. BORTNICK: Paragraph 23 states that I, as the
corporate liaison, would meet four times a year with a member or with
someone appointed or chosen through the ANC. During the last five
years, | have not met once.

They have not contacted me. The only time that we
had a meeting was when | called for a meeting, and we discussed the
parking. And this started about this time last year.

And | met with three ANC -- | don't know their official
titles, the commissioners. That was the only meetings we had in the
last five years. And | called and wanted to discuss how we were
doing.

But other than that, and to discuss -- actually, the
meeting was to discuss our application for the parking lot permit.

Other than that, there were no other meetings that they chose to have
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with me.

CHAIRPERSON HINTON: This is a condition on your
application. And the responsibility is on you to call the meetings. Do
you understand that?

MR. BORTNICK: No, ma'am, that's not what it says.

MS. BENNETT: | understood this to read that the
applicant shall designate one community liaison representative, which
is this gentleman --

MR. BORTNICK: Which we have done.

MS. BENNETT: -- who shall meet with
representatives of the neighborhood. Now, that sounds like two
directives within that sentence.

MR. BORTNICK: Read the last sentence.

MS. REID: The time and place of the meeting shall
be set by the ANC representative and -- with all active parties.

MS. BENNETT: | see what you're saying. If the ANC
representatives did not establish the time and place that there would
be no meeting.

MR. MCCANTS: Correct.

MS. BENNETT: And yet, the applicant -- well, let me
step back for a minute. Because sometimes | can get embroiled with
the detail and not with the spirit.

The spirit here was to ensure that there be ongoing
relationship or ongoing communication between the applicant and the
neighborhood. And | sense that the spirit comes about because
usually when we put this kind of requirement in, we want there to be
some --

We don't want them to use this forum to be finally

talking to each other when they could have been doing that all along.
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And whatever problems come up can be resolved in the interim.

That's the spirit behind which this kind of condition is
placed into the record. | guess technically because of that last
sentence, if the ANC representative doesn't establish a time and
place, one could assume that they didn't have any hot issues to bring
up.

But it seems to me in that first sentence, it would be
the applicant. The applicant would use that initiative to move forward
and say, "We have this requirement in our Board order."

MR. CLARENS: | think the order is not clear. | think
it is ambiguous because | agree that it does establish a responsibility
on the part of the applicant, but then it says that the time and the place
is to be set by the ANC representative.

So, the applicant says that they have designated a
liaison person, and | think the order is ambiguous. | think that if
nobody sets a time on a meeting, how can | go to a meeting?

MS. BENNETT: Well, it said that the meeting is
public. Itis regularly scheduled once a month or something.

MR. CLARENS: Quarterly meetings.

CHAIRPERSON HINTON: How was your
representative designated?

MR. BORTNICK: | have contact with Ann Renshaw
who is the chairperson of the ANC 3-G. And my relationship with her
is we have a good relationship. We've talked on the phone.

| have attended any meetings that they've had,
monthly meetings that they've asked somebody from Magruder's to
come to. But they've always pertained to right around the time when
our parking lot permit is to be discussed.

Ann's interpretation of this, because I've brought this
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up in the last meeting that | attended with an open meeting of ANC,
was that no one has contacted me in the last five years.

There was seven persons on the Board who all
agreed that no one had contacted me. And it was their responsibility.
| don't think there's a question of interpretation from the ANC side.

They knew that | was available. | replaced somebody
else. And Ann contacted me directly on other matters, i.e., when our
fire department, and | don't know the number of the station, last
Thanksgiving was going through layoffs.

And she called me and said, "How about supplying
Thanksgiving dinner to the fire station?" which we took care of.

| was contacted when they sent us a letter of
commendation for clearing the sidewalk on Connecticut Avenue
during the 30-inch snow storm. They knew that | was the contact
person. So, that's all | just want to add.

MS. BENNETT: We may want to reword that for
clarity sake.

MS. REID: May I interject something here? It
appears to me it might be that what the contention of this condition
was that there be a community liaison representative identified, which
is done.

And then, it goes onto say that we'll meet four times a
year. And this is | think the operative clause, in order to mitigate the
impact of the operation of the parking lot on the neighborhood.

That is the purpose of that. And then, it goes onto
say the time and place to be set by the ANC representative. Now, the
assumption | would make would be that if there was nothing to
mitigate regarding the impact, there would then be no need to contact

to set up a meeting.
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MR. BORTNICK: Correct.

MS. REID: So, therefore, there was no meeting set
up. That's the way | interpret that.

MR. MCCANTS: And that's our interpretation too, Ms.
Reid.

CHAIRPERSON HINTON: And your purpose in
striking this condition is what?

MR. MCCANTS: Twenty-three, we do not want to
strike that. What we wanted to bring to the Board's attention that this
has not occurred and to see if the Board wished to make additional
changes in the language so that the time and place would be set
specifically by the order so that we can have these meetings to deal
with any issues, if in fact there are issues.

MR. CLARENS: Madame Chairperson, what | think
makes it complex is the fact that the Board ordered four times
meetings, but in the spirit of the condition as expressed by Ms. Reid,
the idea is to deal with issues as they develop.

And | think we have testimony at this point, the only
testimony that we have, that there is a relationship between the ANC
commissioner or the chair of the ANC commission and a
representative of the operator of the parking lot.

So, that the problem is in the spelling out that there
shall be at least four times a year this meeting. | think that otherwise
the condition is perfectly clear.

The applicant designates a community liaison, and
then it is up to the ANC to call meetings when they need to mitigate
issues.

MS. REID: 1 think that that may be what should be

added, "as needed.” And that would simplify it.
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MR. BORTNICK: We did not want to strike this.
Counsel asked me to comment on number 23. Four times a year is
fine. 1 think our point was we don't want to wait five years and go to a
meeting and then be told all the things that we have not done.

MS. REID: That's right.

CHAIRPERSON HINTON: And I think that's exactly
the reason that the Board puts conditions like this in the order.

MR. BORTNICK: And that's why we would like to
keep itin.

MR. CLARENS: But we cannot force the ANC to call
the meetings. And even if we were to place the burden of calling the
meetings on you, and the ANC is not interested in attending, you're
not going to have a meeting. You're going to meet with yourself.

MR. BORTNICK: I'm going to agree with Ms. Reid.
The meetings are if there is a problem. If they haven't contacted me
in five years, then as Ms. Reid stated, then there probably were not
problems until the application came up.

So, we would like to leave it on on our behalf to leave
it four times a year. And if they don't call us, they don't call us.

MR. MCCANTS: If there are no further questions on
that?

CHAIRPERSON HINTON: The condition itself calls
for meetings. The condition calls for four meetings a year.

MR. CLARENS: Correct. But then the time and place
shall be set by the ANC representative.

CHAIRPERSON HINTON: And I think that wording is
so that an applicant who isn't really interested in meeting couldn't set
the time and place for 3 a.m. behind the dumpster or some ridiculous

place where no one's going to either able to or want to show up.
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MR. CLARENS: The point, Madame Chair, is that,
and you're absolutely correct, and it should be the ANC
representative. But if the ANC does not call it, then there is no way to
have a meeting.

CHAIRPERSON HINTON: Well, that's where |
disagree. Because | think the language says the applicant initiates the
meeting.

MR. CLARENS: Where does it say that?

MS. REID: It doesn't say that.

CHAIRPERSON HINTON: It says the applicant shall
designate at least one community liaison who shall meet, who shall
meet.

MS. REID: Not initiate. It says who shall meet, not
initiate.

VICE CHAIRPERSON RICHARDS: Why don't we
revise the language because the history for the past five years --

CHAIRPERSON HINTON: It's the representative
that's required to meet. The ANC is not required to meet. Read the
condition. It says, "The representative shall meet with representatives
of the neighborhood ANC."

Now, if this applicant came to us and said, "For four
times every year for the past five years | have requested a meeting,
and the ANC has said they're not interested."” then | think they've
fulfilled this requirement.

They have requested a meeting. The ANC failed to
set a time and place indicating their non-interest. This doesn't say
that the ANC is required to call the meeting. It says that the time and
place shall be set.

MS. REID: But, Madame Chair, again, let's look at
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the purpose of the meeting to mitigate impact. If there is no impact to
mitigate, then there's no meeting to be called. It's superfluous if this
meeting is to sit there.

VICE CHAIRPERSON RICHARDS: We can clarify
the language for the future, but | think now it's, "If it ain't broke, don't
fix it." They've said what happened.

CHAIRPERSON HINTON: And if you look at the
ANC's conditions, they're suggesting an approval period of two years.
And they are asking for a number of changes.

And if you read the letter from the single member
district, she seems to believe that there are a few problems. So, what
I'm saying is | think because the meetings haven't occurred, there are
problems that have gone and haven't been talked about.

MR. CLARENS: I think the fact is in the way the
condition was written which is ambiguous. It is not clear. It doesn't
say what you say it says. It says basically that there is this gray area.

Now, if we want to clarify it and put the burden on the
applicant to contact the ANC to ask them to set the time and the place
four times a year, we can clarify that. But you're reading into the
condition things that are not in the condition, in my humble opinion.

CHAIRPERSON HINTON: Well, thanks for that
addition.

MR. MCCANTS: If there are no further questions with
respect to that, I'd like to move on.

CHAIRPERSON HINTON: Go ahead.

MR. MCCANTS: In terms of the condition with
respect to the -- well, we can get into that in another point, but let me
just ask you this question relative to the unchanged condition.

Everything else that you have listed in the prior order
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you would like the condition to remain the same. Is that correct?

MR. BORTNICK: Yes.

MR. MCCANTS: Including the five-year period?

MR. BORTNICK: Yes.

MR. MCCANTS: And why are you seeking a five-
year continuation of the parking lot?

MR. BORTNICK: For business planning purposes.
We just in the past two years reinvested close to $600,000 in the two
facilities that are there. We employ over 50 people.

To have a business plan only for two years if we were
to not have this parking lot would force us to close the store, not
having the parking lot.

MR. MCCANTS: Let me just ask you a couple of
guestions relative to some other issues then. Where is the parking lot
located? Is it located within 20 feet of an existing commercial or
industrial district?

MR. BORTNICK: Yes.

MR. MCCANTS: Is the parking lot contiguous to or
separated only by an alley from the commercial facility?

MR. BORTNICK: Yes.

MR. MCCANTS: Are there any dangerous or
objectionable traffic conditions that would result from the
establishment of the parking lot?

MR. BORTNICK: No.

MR. MCCANTS: And will it adversely affect the
character and future development of the neighborhood?

MR. BORTNICK: No.

MR. MCCANTS: Is the parking lot reasonably

necessary and convenient to the facility?
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MR. BORTNICK: Yes, absolutely.

MR. MCCANTS: And will it result in a reduction in
overall spillover parking in the neighborhood streets?

MR. BORTNICK: Absolutely.

MR. MCCANTS: Are the majority of the parking
spaces reserved for the retail use for which it is a contiguous an
accessory?

MR. BORTNICK: Yes.

MR. MCCANTS: And are there any other uses being
put to the parking lot other than for Magruder's customers and
patrons?

MR. BORTNICK: No.

CHAIRPERSON HINTON: May | ask a question?
Are you looking at the regs under 213 or 2147

MR. MCCANTS: 213.

CHAIRPERSON HINTON: We have you listed under
214. We have you noticed under 214 as an accessory parking lot,
rather than a parking lot. Have you been reviewed before under
accessory or a parking lot?

MR. MCCANTS: We have been reviewed under the
accessory parking lot.

CHAIRPERSON HINTON: Under accessory?

MR. MCCANTS: Yes.

CHAIRPERSON HINTON: Accessory is 214.

MR. MCCANTS: Yes.

CHAIRPERSON HINTON: I think the regs you just
went through were 2137

MR. MCCANTS: Yes, I did. | wentthrough 213. I'm

sorry. | should have gone through 214. 1 think the conditions,
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paragraph 214, three, four, five, six are pretty much the same.

Except at 214.6 where it talked about is it
economically and practical unsafe to locate parking spaces within the
principal building or on the same lot on which the building use is
permitted because of the following reasons. And let me just ask you
the questions.

Is it possible for you to put the parking lot in the
commercial facility, this is to say Magruder's food store?

MR. BORTNICK: No.

MR. MCCANTS: Could you put it underground?

MR. BORTNICK: No.

CHAIRPERSON HINTON: So, are you saying not
possible because of B, restricted size of your lot?

MR. BORTNICK: To move it?

CHAIRPERSON HINTON: The reason that this
parking cannot be on the same lot as the store.

MR. BORTNICK: There's nowhere to put them.

CHAIRPERSON HINTON: Exactly. That's number B.
It deals with improvements that are already on the lot?

MR. BORTNICK: That's correct.

MR. MCCANTS: And the improvement covers the
entire lot.

MR. BORTNICK: Yes, correct.

CHAIRPERSON HINTON: Very good. I'm noticing at
least in my file, we don't have a site plan that shows the site where the
store is located. Have you filed anything like that?

MR. MCCANTS: We don't have a site plan showing
where the store is located. We do have one showing where the

parking spots are. Do you notice that? There is one in there.
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The parking lot, and the store is across from the alley.

CHAIRPERSON HINTON: Okay. This is what we
have.

MR. CLARENS: All we have is the attached from the
Office of the Surveyor. We do not have a parking lot plan.

MR. MCCANTS: There should be one there.

CHAIRPERSON HINTON: We see no plan in the

record.
MS. REID: Did you submit one?
MR. BORTNICK: Yes.
MS. REID: Do you have a copy of it there?
MR. CLARENS: Ms. Reid, could | see your file
please?

MR. MCCANTS: -- that shows all the parking spaces.

MR. CLARENS: There is a plan in which is drawn in
pencil, and it should be drawn in ink, a layout of the spaces including
handicap, the number of spaces, the aisles, the entrance, dimensions,
etc., etc. This was simply not put on our packet.

CHAIRPERSON HINTON: And the store is located
on the lot that's across the alley? Is that right?

MR. MCCANTS: That's correct.

MR. CLARENS: And the parking lot serves only your
store? Or do people go in there and park to go to -- there used to be a
bank.

MR. BORTNICK: There's a bank. There's a
cleaners. There's a paint store. We do our best to use it only for our
customers.

CHAIRPERSON HINTON: Is it posted that way?

MR. BORTNICK: Yes, we have signs up, and we've
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even posted some near the other establishments. We've posted signs
in the Avalon movie theater, inside the theater for them not to park
there.

We posted signs behind the bank. Our parking lot
attendant, when he sees somebody going to another store, he
normally is told, other than the painters who we ask to get off the
parking lot immediately when they park a van and it's obvious they're
not coming to our store, he's normally told, "Well, we're going here
and then we're coming into the store.”

So, you get in a catch 22 situation. But for the
majority of the folks, they are parking and then coming into our store.

MR. MCCANTS: And just a few other questions for
this witness. Is the parking lot paved with an all-weather impervious
material?

MR. BORTNICK: Yes, and it was most recently
paved approximately two years ago when we did a remodeling. It was
approximately $10,000 to pave it and stripe it.

MR. MCCANTS: Are any of the parking spaces
designated so that they project over the lot line?

MR. BORTNICK: No.

MR. MCCANTS: Any other uses permitted on the
premises other than the parking lot and the attendant shelter if any?

MR. BORTNICK: No.

MR. MCCANTS: And the attendant shelter if any?

MR. BORTNICK: No.

MR. MCCANTS: Are there any -- entrance or exit to
which are within 40 feet of a street intersection as measured from
intersection to the curb line extended?

MR. BORTNICK: No.
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MR. MCCANTS: Are there any lights used to
illuminate the parking lot?

MR. BORTNICK: Yes.

MR. MCCANTS: And is it directed so that the rays
are directed into the parking lot and not to other areas?

MR. BORTNICK: Yes, that was part of the order.

MR. MCCANTS: Is the parking lot kept free of trash
and debris and landscaped?

MR. BORTNICK: Yes.

MR. MCCANTS: And landscaped maintained in an
orderly fashion with an orderly appearance?

MR. BORTNICK: Yes.

MR. MCCANTS: Is there a screening plan with
respect to the parking lot?

MR. BORTNICK: Yes.

MR. MCCANTS: Is there a wall around the parking

lot?

MR. BORTNICK: Yes.

MR. MCCANTS: And what type of wall is that?

MR. BORTNICK: There is a brick wall.

MR. MCCANTS: And approximately how high is that
wall?

MR. BORTNICK: Three feet with a concrete cap.

MR. MCCANTS: And are there shrubbery or
landscaping that goes around the wall, in front of the wall itself?

MR. BORTNICK: On McKinley Street, there are trees
that have been planted, Bradford Pear trees, that were planted a
number of years ago. There's also -- | don't know the names of the

trees.
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There are trees planted on McKinley Street and on
39th Street. There are white pines, and we have some pictures.

MR. MCCANTS: All right. I'll show you a series of
photographs. Would you please identify them by exhibit numbers and
tell the ladies and gentlemen of the Board what they are please?

MR. BORTNICK: Exhibit 15 is -- do you want me to
bring this up to them?

MR. MCCANTS: Yes. Tell them what it is first.

MR. BORTNICK: Exhibit 15 is a picture of the
McKinley Street wall and the trees, the landscaping.

MR. MCCANTS: And identify the rest of them.

MR. BORTNICK: Okay. Exhibit 14 is a closer up
view of the same wall. Exhibit 13 is the same. | think it's actually a
duplicate.

MR. MCCANTS: And what street is this?

MR. BORTNICK: That's McKinley Street. Exhibit 11
is a picture of the same wall showing a paint truck parked on McKinley
Street. That's our entrance. Exhibit 12 is a picture of the 39th Street
landscaping, the pine trees. And Exhibit 10.

MR. MCCANTS: All the trees and shrubbery that's
shown on those exhibits were they put there by Magruder's, planted
there by Magruder's?

MR. BORTNICK: Yes.

MR. MCCANTS: And have they been maintained by
Magruder's?

MR. BORTNICK: Yes.

MR. MCCANTS: Are there any other plans for
landscaping or any other kind of activity with respect to the parking

lot?
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MR. BORTNICK: Yes. From our meeting that |
attended with the ANC, it was an open meeting, we had a follow up
meeting with a community liaison person and with a commissioner
from the ANC, Jeffrey Norman.

We toured the property and being submitted to me
from four different contractors are plans to do some landscaping along
the McKinley Street wall, which has been asked of me.

And we're also probably going to change the
contractor who was responsible for cutting the grass. So, we're trying
to tie it all in together. | do not have any of those proposals yet.

MR. MCCANTS: Just one other issue. You have a
series of petitions, | believe 243 of them. Madame Chairman, | would
like to ask the Board to waive the requirement of filing of documents in
the record to allow the acceptance of these petitions.

CHAIRPERSON HINTON: So waived.

MR. MCCANTS: Thank you. | believe that's all |
have of this witness. And the other two witnesses, a Mr. Ford and
George, they are potted plants, and they aren't going to say anything.
But if you have any questions, we will certainly be available to you.

CHAIRPERSON HINTON: Okay. Thank you. Are
there any questions from the Board members?

MS. BENNETT: | have none.

VICE CHAIRPERSON RICHARDS: | might have
some after we hear from the other side.

CHAIRPERSON HINTON: Okay. Very good. Are
there any questions? Let me ask first. Are any of you seeking to have
party status, any of the people here in opposition?

If you own property within 200 feet of the subject

property, you're generally granted party status, if you have issues that
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can't be addressed by the ANC. If you want to, please come forward
to the microphone.

You need to give your name and home address, and
then explain why you're seeking party status. You might want to stay.
They might have cross-examination questions for you. So, don't leave
yet.

MS. LE DAIN: Hi, Madame Chairperson and
members of the Board. My name is Kathy Rohn Le Dain. | live at
3836 McKinley Street. I've lived there for the last 12 years.

And I've come in front of the BZA before about this
very issue. And I've been very active in the neighborhood in terms of
these issues. And because my property is directly affected by the
operation of the parking lot, | do seek party status.

CHAIRPERSON HINTON: Could you spell your last
name?

MS. LE DAIN: Sure. L-E D-A-I-N. First name is
Kathy with a "K".

CHAIRPERSON HINTON: Thank you. Next. Same
thing?

MR. ROBERTSON: Good morning. My name is
William Robertson. 1 live at 3834 McKinley Street, directly across from
the parking lot and also seek party status.

CHAIRPERSON HINTON: Very good. Granted.

MR. LE DAIN: Good morning. My name is Ivan Le
Dain. I'm Kathy's -- and | live at 3836 McKinley Street right across the
parking lot.

CHAIRPERSON HINTON: Could you both be the
same party? Normally, one household will be one party. Is that

acceptable? Do you have the same point of view about the parking
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lot?

MR. LE DAIN: | feel more strongly, but that's
acceptable.

CHAIRPERSON HINTON: You'll both have a chance
to speak to the Board.

MR. LE DAIN: Okay, thank you.

CHAIRPERSON HINTON: Okay. Now, since you're
parties, you will have an opportunity to ask cross-examination
guestions of the applicant. And those will be questions to clarify
anything that they've said.

You have a chance later in the hearing to make your
own statements. If you want to ask questions, you can come to the
microphone.

MR. ROBERTSON: My name is William Robertson
once again. I'm curious about the petition that was submitted to the
Board as to what its purpose is and who signed it.

VICE CHAIRPERSON RICHARDS: | guess we'll
provide it for you to look at as soon as we've reviewed it.

CHAIRPERSON HINTON: Yes.

MR. MCCANTS: Madame Chairman, | have an extra
copy.

CHAIRPERSON HINTON: That would be great.

MR. MCCANTS: That does not contain the last 18
pages, but all except 18.

CHAIRPERSON HINTON: Are these customers of
Magruder's?

MR. MCCANTS: Yes.

MS. LE DAIN: | had a question about the parking lot

attendant and whether or not there are deliveries made to the store
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outside those new recommendations for the hours of the parking lot
attendant.

Because it seems that one of the purposes of the
parking lot attendant is to assist in keeping the alley clear of vehicles.
And if that person is not there throughout the whole operation of the
store, | just wonder if that commitment is made, that requirement is
fulfilled.

CHAIRPERSON HINTON: You do begin receiving
deliveries at 7 a.m. Is that right?

MR. BORTNICK: That's correct.

CHAIRPERSON HINTON: And your request is to
have the parking lot attendant only have to begin at 10 a.m. So, you
have three hours when there's no one there.

MR. BORTNICK: That is correct.

CHAIRPERSON HINTON: Can you maybe help
answer the question?

MR. BORTNICK: Sure. That's why | brought these
two gentlemen. They are the store managers. And it is more of their
responsibility. They're accepting deliveries. They're signing their
names that we received this merchandise.

So, it would fall more on their shoulders than on the
parking lot attendant who's facilitating vehicle traffic through. So,
these two gentlemen are there approximately 6:30 every morning.

CHAIRPERSON HINTON: That they're in the store?
How would they know if --

MR. BORTNICK: Well, we don't actually open the
store though at 7. The liquor store opens at 9. And the farmer's

market opens at 8. So, they're of course there when these trucks pull

up.
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And they would be the ones to unload the trucks. You
have to stop the truck in the alley to unload.

CHAIRPERSON HINTON: And the trucks stay in the
alley while they're unloading? Is that what you're saying?

MR. BORTNICK: Yes.

CHAIRPERSON HINTON: Does that answer your
guestion?

MS. LE DAIN: Well, it doesn't quite answer it
satisfactorily. But it does present one answer to it. A major issue has
been people, patrons of the store making a left-hand turn illegally into
the lot.

And one of the requirements from my understanding
of previous discussions is that the parking lot attendant assist in
deflecting that traffic and making it operate according to the laws of
the District of Columbia.

And if the parking lot attendant is not there for the
entire operation of the store, | just question whether or not that
obligation can be fulfilled.

MR. BORTNICK: And if | may answer that, and Ms.
Le Dain has been in on the meetings which Mr. Alan Beach who is a
chair. He's a commissioner and has addressed this numerous times.

We cannot and will not, and this is coming through the
ANC, we cannot and will not enforce the traffic laws of the District of
Columbia. And they have been instructed to call the police.

What we can do is once they turn into the lot, our
parking lot attendant can nicely say to them, "Do you realize you
made an illegal left-hand turn?" But we cannot position him near this

MR. MCCANTS: In the public street.
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MR. BORTNICK: In the public street to be a traffic
cop. And the ANC agrees with us 100 percent, and they are on record
with that. And this was brought out at the last meeting. That's the
best we can do.

CHAIRPERSON HINTON: That is certainly
reasonable.

MS. REID: Is there a sign that discourages a left-
hand turn?

MR. BORTNICK: 1 think it might be one that the
District government has put up.

MS. BENNETT: That has already been erected
there?

MR. BORTNICK: Yes, which it's Exhibit -- the number
is on the back.

MS. BENNETT: It's clear enough for me.

CHAIRPERSON HINTON: Do you have any other
guestions?

MS. LE DAIN: I do. I'djust like to make the point
those signs are completely disregarded by the public all the time.

CHAIRPERSON HINTON: You can address that in
your statement.

MS. LE DAIN: But my question is whether or not the
parking lot attendants -- from my perspective living across the street,
that parking lot attendant, once the car moves illegally into the lot,
butting in traffic, butting in the line of cars coming into the lot, you
understand this creates a traffic mess because you have a line of
people patiently waiting to go in.

And then, you have these clever folks who decide to

make an illegal left-hand turn. The parking lot attendant on occasion



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

111
has been very helpful in saying to these people butting in, "You must
back out and go the proper way."

And | just question whether or not if we reduce the
hours of that parking lot attendant whether we're making more
difficulty in terms of traffic. So, that's just my point right now.

There were a couple of points made about item
number 20 and item number 24. Number 20 regarding delivering the
store between the hours of 8 p.m. and 6 a.m. My understanding of
that is that this is a directive to make those deliveries during those
hours off of Connecticut Avenue.

That it has nothing to do with nighttime deliveries as
such, that it's a directive. All suppliers and vendors shall be directed
to deliver to the store between the hours of 8 p.m. and 6 a.m. daily.

That seems fairly forceful to me that the vendors and
suppliers are being told to deliver during those hours. And | really
guestion the intent of eliminating number 20.

Because | think we're not talking about changes in the
store. We're talking about a directive that's been part of this for many
years.

CHAIRPERSON HINTON: And this is just cross-
examination. So, if you have questions and you need answers to
clarify what they've said, you can ask. But if you want to make that
point to the Board, you can do that later in your case.

MS. LE DAIN: Okay.

CHAIRPERSON HINTON: Very good.

MR. ROBERTSON: William Robertson once again.
Item 12, | think it was asked that the 39th Street side of the parking lot
that part of it be stricken. Is that correct?

CHAIRPERSON HINTON: There was a request, yes,
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that that be stricken.

MR. ROBERTSON: Should I bring up my rebuttal to
that?

CHAIRPERSON HINTON: No.

MR. ROBERTSON: Later?

CHAIRPERSON HINTON: Yes.

MR. ROBERTSON: Additionally, I'd like to clarify this
picture of the no left turn sign.

CHAIRPERSON HINTON: Can we do that during
your statement? If you have questions for the applicants, now is the
time to ask them.

MR. ROBERTSON: Well, | think that the applicants
are responsible for maintaining that sign. And | would like to know if
indeed they are maintaining that sign.

CHAIRPERSON HINTON: Is this a sign in the public
right of way?

MR. MCCANTS: That is a sign in the public right of
way. A DPW sign. That is not our responsibility.

MR. BORTNICK: That picture was taken May 2nd.

CHAIRPERSON HINTON: You are the same party.
You need to sort of consolidate your questions.

MR. LE DAIN: We did. She forgot an important point.
Why when we were notified to come here today this gentleman talk
about four meetings a year. And this very important meeting we were
not given notify to come. Why?

CHAIRPERSON HINTON: The ANC meeting? Is
that what you're asking about?

MR. LE DAIN: No. I'm asking you why we were not

notified to come here today. I'm here today because my neighbor, Mr.
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Robertson, received a notice which was addressed to a dead person,
the previous neighbor.

So, | want you to realize this is not serious at all. This
is a joke.

CHAIRPERSON HINTON: And I think that's sort of a
guestion for the Board. Can we look into the list that was provided for
notification? The applicant supplies to the Board a list of all current
property owners within 200 feet.

MR. LE DAIN: -- property for 13 years. They know
us.

CHAIRPERSON HINTON: | understand.

MR. LE DAIN: So, | want you to realize how serious
they are.

CHAIRPERSON HINTON: We're going to look right
now at the list.

MR. LE DAIN: Thank you.

CHAIRPERSON HINTON: Are there signs posted on
your site?

MR. MCCANTS: Yes, ma'am. There are signs
posted directly in front of his house. There's one sign there. Then,
there's another one posted on 39th Street.

So, had he not gotten the actual written notice, he
would have seen the sign. The sign is right in front of his house.

MS. REID: Are you saying, sir, that you did not see a
sign?

MR. LE DAIN: There is no sign on McKinley Street. |
am outside every night when | go jogging. And | didn't see a sign.

CHAIRPERSON HINTON: Do you have any other

guestions? The staff is going to look into the notice. Very good. Let's
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go to the report of the Office of Zoning. | see we didn't receive a
report.

MR. LYONS: Madame Chair, the Office of Zoning
does have a report. We would again ask that a waiver be granted to
allow the submission into the record of this case.

CHAIRPERSON HINTON: So waived.

MR. LYONS: Mr. Paul Hart will present the Office of
Zoning report.

MR. HART: BZA application number 16233, the
applicant 5626-5628 Connecticut Avenue Associates, Limited
Partnership is proposing to reestablish accessory parking lot in an R-2
district at premises 3831 McKinley Street, N.W.

The site is zoned R-2 and is used as a parking lot for
customers of Magruder's food store which fronts on 5626-5628
Connecticut Avenue. The subject property is located on the north side
of McKinley Street and is bordered by 39th Street to the west.

To the east, by an alley that -- the site of the
application is located within -- ANC-3G.

CHAIRPERSON HINTON: Mr. Hart, | hate to
interrupt, but we have had a chance to read your report. Could you
maybe just bottom line this for us and give us your recommendation?

MR. HART: Sure.

CHAIRPERSON HINTON: Thank you.

MR. HART: The Office of Zoning's recommendation
is this. We are of the opinion that applicant has met the burden of
proof pursuant to 11 DCMR 3108 and 214. The conditions that were
attached to the granting of BZA number 15587 have been met.

For these reasons, the Office of Zoning recommends

that the application be approved for a period of five years and to
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include the conditions previously imposed on the BZA order number
15587, except for condition number 23, which shall be amended to
include that the applicant shall take and maintain minutes of a
guarterly meeting and submit these minutes upon filing for a
continuance of the special exception.

CHAIRPERSON HINTON: Thank you, Mr. Hart. Are
there any questions for the Office of Zoning? None from the Board
members. Ms. Bennett?

MS. BENNETT: | didn't know whether or not Mr. Hart
had the opportunity to be here with us, and | didn't see him when he
came in while we talked about the relationship between the ANC and
the applicant and the whole question of the meetings. | just was not
sure if he had been in here or not.

CHAIRPERSON HINTON: Apparently, the meetings
haven't occurred. But that's something | think we'll talk about as we
work on the conditions.

MS. BENNETT: All right. Thank you.

VICE CHAIRPERSON RICHARDS: One other
guestion. Did you pick up any of the dissatisfaction some of the
neighbors have when you were looking into this matter?

MR. HART: No, nothing --

VICE CHAIRPERSON RICHARDS: Okay.

CHAIRPERSON HINTON: Okay. Does the applicant
wish to ask any cross-examination questions of the Office of Zoning?

MR. MCCANTS: | just have one question. Mr. Hart,
would you please give us your rationale for the inclusion of the
minutes of the quarterly meeting upon the filing of a new application?

MR. LYONS: Mr. McCants, I'm sorry for interrupting.

| can probably better answer that. The Board in similar cases when it
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requires a liaison be established, part of that requirement includes the
taking of minutes of meetings that an applicant has had with various
parties to that case.

And the submission of those minutes at the renewal
of that special exception to continue that use, and that's essentially
why this recommendation to amend condition number 23 to include
that.

MR. MCCANTS: Just one other question. Suppose
the ANC decides not to meet with the applicant, and there are no
minutes because there was no meeting --

MR. LYONS: Then we presume there would be
something written filed which would set that situation out where if
there were no meetings that that would be indicated in writing. So,
therefore, no minutes to be taken.

CHAIRPERSON HINTON: Do either of the parties
have any cross-examination questions for the Office of Zoning? No.
Very good. Is there anyone here from the ANC? There is not.

We have two letters in the record from the ANC. We
have one from ANC-3G which tells us that the commissioners voted to
approve the application with some proposed changes to the
conditions.

And those changes, did you receive a copy of the
ANC report? Those changes are in bold, and they're pretty easy to
see. | guess, notably one of them is that they're recommending a
period of two years as opposed to the five years requested by the
applicant.

That's the ANC report that we will give great weight
to. We also have a letter from the single member district

commissioner, ANC-3G07, who writes to let us know that she voted in
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opposition due to the applicant's widespread non-compliance with
existing conditions.

And we will accept that as the testimony of the single
member district commissioner. Are there any persons or parties in
support? Seeing none, the parties in opposition, if you could vacate
the table, the applicants.

And both the parties can come forward at this time.

MR. LYONS: Madame Chair, just before the parties
get started, you asked to have the record reviewed for the names of
the property owners within 200 feet that was furnished.

Out of just approximately 37 to 40 names, | don't find
3836 McKinley Street on the list. The only one that I find was 3834
McKinley Street. That was provided on the list.

CHAIRPERSON HINTON: Mr. Robertson, what is
your home address?

MR. ROBERTSON: My home address is 3834.

CHAIRPERSON HINTON: And 3834 was not on the
list?

MR. LYONS: 3834 is on the list, but the person
whose name is there is dead and has been for ten years. The name
is Mary Helen Eckert.

CHAIRPERSON HINTON: How long have you
owned the property?

MR. ROBERTSON: I've had it for almost five years.

MS. LE DAIN: As a neighbor there for 13 years, | can
guess that this Mrs. Eckert who used to live there passed away about
seven or eight years ago at least.

CHAIRPERSON HINTON: Did you receive notice in

the mail?
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MS. LE DAIN: No, we did not.

CHAIRPERSON HINTON: What's your property
address?

MS. LE DAIN: 3836. We have been outspoken
opponents to this for as long as we've lived here. And | just find it
coincidental that we were not granted the opportunity to see that letter.

MS. BENNETT: Well, as | understand it though, the
list comes from the Department of Finance and Revenue.

MR. LYONS: Essentially, that's where we refer
applicants to as a source to secure those names.

MS. LE DAIN: | would just comment that since Mr.
Bortnick is the community liaison, he's well aware of me as a neighbor
who's very interested in these issues. And I find it interesting that the
applicant would not include my name as well as Mr. Robertson's name
on the list of people to be notified.

CHAIRPERSON HINTON: 1 think the issue of notice
is something we'll have to talk about, the Board members.

MS. BENNETT: It should also be noted that the
notification to persons within 200 feet is one form of notice. There are
several other forms of notice, one of which is the posting.

That's why we require the property be posted. And
there's usually another kind of -- what is it? Advertising in the D.C.
Regqister.

So, the idea is that for those who are closest like
yourselves and most directly impacted, you should get the mailed
notice. But in the event that you don't, there are some backup kinds
of notices.

And that's because certain lists are not as complete

as they should be, and maybe applicants are not as thorough as they
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might be in terms of notifying everyone who should be noticed.

But to let you know that there are two, three different
kinds of notice so that if one misses, then the other ones would kick in.

MS. LE DAIN: | do not believe the notice is posted on
the lot, at least within view of --

MS. BENNETT: And because of that concern, we
had staff pass to us the affidavit of notice of posting, which is
accompanied by a photograph.

And in the photograph, it shows the posting. So, |
don't know what your real life experience was, but this particular
photograph indicates --

MS. LE DAIN: Just out of curiosity, where is it
posted?

MS. BENNETT: You can come take a look.

MR. MCCANTS: And the signs are posted on the
property 15 days prior to the public hearing.

MS. LE DAIN: This absolutely was not there 15 days
before. Absolutely not. That's absolutely not true.

MR. LE DAIN: We live right in front here. | never saw
that. | mean, this is very upsetting to me because we live right across.
And | never saw that. | must look through that window 20 times a day.
| never saw that sign.

MS. REID: May | ask? How were you so notified to
be here today?

MS. LE DAIN: Mr. Robertson was kind enough to
show us the letter he received addressed to the dead person.

MR. LE DAIN: Just by chance.

MS. LE DAIN: Otherwise, we would not have known.

We're fairly zealous in our following of this issue. And we're snoopy
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and nosey enough to ferret out that information. However, we would
not have known it otherwise.

MR. ROBERTSON: I also agree that that sign has
not been posted for more than ten minutes.

MR. LE DAIN: To take the picture.

MR. ROBERTSON: To take the picture.

MS. LE DAIN: In the interest of time, | know you've
been here a long time and are probably anxious to proceed. May |
just go through the list of conditions and give my --

CHAIRPERSON HINTON: You may. You may make
your whole case at this time.

MS. LE DAIN: Okay. Thank you. Number one,
approval shall be for a period of two years. | happen to agree with the
single member district who wrote the letter saying that it should not be
approved at all.

As a 12-year observer of this process, | can tell you
that these conditions are not being met with on a regular basis and
have not been met with for decades. And there's a lot of shuffling of
the feet and kind of goofy smiles and saying, "Well, you know, we try
hard, but we can't do it all."

And | submit that that's not acceptable. Number two,
regarding the pick up of the garbage, | was a little confused by the
testimony. | understand the testimony to be that that vat is no longer
being deposited on McKinley Street as it has been for many, many
years.

Perhaps that directive has been made in the last
month, but | have pictures that I'd like to submit to the Board verifying
that this has been the way that garbage has been picked up for quite a

long time and that these trucks continue to back in.
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And this sort of trespasses on another issue which is
what exactly is the use of this accessory parking lot? It's not just for
parking. It's for pick up of garbage.

It's for delivery of goods. It's a 24 -- well, it's not a 24-
hour operation. However, it's probably an 18-hour operation because
trucks do come before 7 a.m.

| can guarantee you that. So, I'd like to submit to the
record right now these photographs of the Georgetown Paper Stock
truck making their garbage pick ups.

And | would strongly request that if this application is
approved, that some discussion be made and perhaps requirements
rewritten of how garbage is picked up.

Because it's being picked up in a way that clearly as
demonstrated by the photographs interferes with normal traffic.
Question number three, | think | addressed in the cross-examination.

MS. REID: Excuse me. Are you going to make
recommendations for each of the conditions, or if not, then could you
just stick with the ones that you want to make the recommendations
on?

MS. LE DAIN: Absolutely, yes. Perhaps | should
have made this question during the cross-examination. However, |
know that 55 employees work there at the store.

And | just question where those 55 people are parking
their cars if they are indeed arriving by car. Because that would
clearly interfere with the use of the parking lot for patrons.

The truck deliveries are just a consistent problem.
And one of the things that I'd like to bring up is that the street was
recently redone at great cost and expense to the city and the Federal

Government.
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And one of the things that was redone was redoing
the sidewalks and the curbs. And we've been very concerned for
quite a while over the trucks going over the curbs.

And there is talk about Magruder's being responsible
for repairing it. What happens when there are cracks in the sidewalk
that occur over many, many months and years? What does repair
mean?

It isn't specific enough. And | submit a photograph
here that clearly shows one of the trucks infringing on the public
property and damaging the sidewalk.

MR. LE DAIN: The engineer from D.C., the D.C.
government, Mr. Pettaway, | inspected the sidewalk with him just after
the street was redone. And we saw a big crack on one of the curbs
and had Magruder's pay for it.

The problem is now two months after, there is cracks
on all the curbs. And | repeat, there is cracks on all the curbs. And
those curbs were brand new. They are one-year old.

So, Magruder's asked to pay for the repair of those
curbs because the city just spent millions of dollars repairing the
street.

MS. REID: Which number are you referring to, sir?

MR. LE DAIN: Excuse me?

MS. REID: Which number are you referring to? Are
you referring to the conditions? If so, where are you?

MS. LE DAIN: Number seven.

MR. LE DAIN: Number seven, damage done by
delivery of -- to sidewalks and neighboring property shall be repaired
promptly. So, | suggest that the Magruder's company hire a

contractor to repair those curbs promptly on a regular basis.
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MS. LE DAIN: Moving along, I'd like to just go back to
the number six for a moment about the landscaping, adjacent
landscaping. There's been great talk about how that condition has
been met with.

CHAIRPERSON HINTON: Number six?

MS. LE DAIN: Number six, yes. The parking lot, the
retaining wall, and the adjacent landscaping shall be maintained,
policed, and kept in prime condition.

There was a reference earlier to thunderstorms and
lightening striking. | think, Ms. Richards, you perhaps made that
statement. | had to smile when you said that because in the past two
years thunderstorms and lightening have struck two of the trees on
McKinley Street and brought down large branches.

Large branches that | will tell you stayed in place
obstructing the sidewalk for at least a week, if not longer. And those
gaps, resulting gaps in the landscape, were never dealt with.

We have dead bushes behind them. We have big
gaps. It really does not look very good. When they were full, it looked
okay, except for the fact that they're not evergreen.

And in the winter, it's completely open. But now, it's
even worse. Because several large branches have come down.

MR. CLARENS: | have a question. Where is the
trash dumpster kept?

MS. LE DAIN: The trash dumpster seems to be kept
at the end of the alley.

CHAIRPERSON HINTON: See, this is part of my
problem. We don't have a site plan.

MR. LE DAIN: A plan is the most important because

you have to realize this is a very small area. And the problem is |
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don't blame those drivers. They are dealing with several customers at
the same time.

MR. CLARENS: | made a specific question. Where
are the trash dumpsters kept?

MR. ROBERTSON: There are two dumpsters. One
is for recyclable goods, cardboard, etc. And one is for garbage, waste
produce. The waste produce dumpster is in the middle of the parking
lot.

The other is adjacent to the building across the alley
from the parking lot and is attached physically to the building because
it has a compactor ramp.

MR. CLARENS: In the commercial zone on the other
side of the alley?

MR. ROBERTSON: The dumpster itself is located in
a commercial zone, but it cannot be accessed without getting into the
parking lot.

MR. CLARENS: It cannot be accessed from the
alley?

MR. ROBERTSON: No.

MS. LE DAIN: That's a major design flaw.

MR. ROBERTSON: Because the truck has to back to
the unit. And while we're on the issue of that, in the spirit of all of this,
the deliveries, the garbage pick up and all of that, there are times here
that say that these will be done between 7 a.m. and 9 p.m.

| think that's in item 10. This morning, | staggered
downstairs at 5:30. Georgetown Paper truck was in the parking lot.
They had loosened the gate.

The manager of Magruder's car was in the parking lot.

He had opened the locked gate that keeps the dumpster enclosed.
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And Georgetown Paper was backing up to the dumpster at 5:40 or
something like that this morning.

He then pulled away from the building, left the --

MR. CLARENS: The truck has a bell?

MR. ROBERTSON: It has a back up bell. He left the
building, pulled out into the parking lot, went back out through the
chained gate. He stopped his truck. He got out of his truck and put
the chain back up because the chains are not locked.

They're just hanging on a little hook. And so, he has
complete access, and he also has the permission of the manager of
Magruder's who had to open up the fence to let him get to it at 5:40
this morning.

CHAIRPERSON HINTON: Where are the
photographs?

MR. ROBERTSON: | saw your car there, and | have
the license number of it. It was a champagne colored Ford Contour
GL, Maryland license CYP 180 was parked in front of the store when
this was going on. | mean, in front of the entrance to the parking lot
this morning.

CHAIRPERSON HINTON: You cannot speak from
the audience. Just so | understand. There is a trash dumpster that's
in the middle of this lot, the parking lot. Is that right?

MR. LE DAIN: In the back.

CHAIRPERSON HINTON: And then there's another
one. There's two of them. Is that right?

MS. LE DAIN: That's right.

CHAIRPERSON HINTON: And the other one is on
the commercial lot, but it's accessed from the alley. Is that right? Is

that this one?
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MR. LE DAIN: No, that's what | was trying to explain.

CHAIRPERSON HINTON: Where is this one?

MR. LE DAIN: Is in front of --

MS. LE DAIN: That's parked on the street.

CHAIRPERSON HINTON: Is it always on the street?

MS. LE DAIN: No.

MR. LE DAIN: From time to time.

MS. LE DAIN: You know what it is? | can tell you
exactly because this was discussed at the ANC meeting. Georgetown
Paper Stock, for their own purposes, you understand they have a big
truck and there is a vat there.

And they can only pick up one vat at one time. So,
they deposit the old vat that's somebody else's trash from somewhere
else in the city. They park it -- let me just tell you, there's no parking
at any time for anything, a car, a truck, or a large garbage vat.

CHAIRPERSON HINTON: It's parked here, and then,
they go pick up the full one. And then when does this one get moved?

MS. LE DAIN: Six, eight hours later. It's there a long
time.

CHAIRPERSON HINTON: So, it's a different truck
that has to come and move this one. So, it's left on the street.

MR. LE DAIN: It's the same truck.

MR. ROBERTSON: It is the same truck. He brings
this unit empty. He drops it in the street. He goes in. He removes the
container that is owned by Magruder's.

This container in the street is owned by Georgetown
Paper Company. He takes the one that is owned by Magruder's and
dumps it. He comes back. He puts Magruder's unit back in place.

And then, he comes out on the McKinley Street and takes his unit
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away.

MS. LE DAIN: I think sometimes that happens, but |
think sometimes -- this is what was discussed at the ANC meeting |
believe. Sometimes that vat that's on the street is somebody else's
trash, and it stays there for half a day.

MS. REID: What does that have to do with anything?

MS. LE DAIN: It's their trash company that's coming
and depositing this.

MS. REID: It's the vendor that they use to take the
trash away.

MS. LE DAIN: Exactly. If I could just -- the condition
in the order that talks about the trash trucks will not be able to back up
and block traffic on McKinley Street, that's exactly what this is doing.

MS. REID: That's my question. Georgetown Trash,
are you saying that they are a vendor for Magruder's and that they
leave that dumpster outside?

MR. LE DAIN: Look at the picture.

MS. LE DAIN: Yes.

MS. REID: And that's how often it stays there?

MS. LE DAIN: It's a sporadic thing. My
understanding of the testimony earlier was that they've been
instructed no longer to leave that vat. They have not been instructed
no longer to back in because Magruder's maintains that's the only way
they can do it.

CHAIRPERSON HINTON: That's right.

MS. LE DAIN: You know, at the root of all of this
discussion is the fact that that parking lot, an accessory parking lot for
patrons of the store, has not been redesigned or has not been

designed correctly to accommodate the kind of business that's being
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operated here.

And at the root of all of our testimony is the fact that it
needs a total redesign. It's serving too many purposes. It's serving
the customers who park there. It's serving the vendors.

MS. REID: The question is has it been removed or
not? The testimony is that --

MS. LE DAIN: Maybe every couple of weeks.

MR. ROBERTSON: It only stays there for a few
hours periodically. It may happen two or three times a year. It could
happen two or three times a week depending on the driver and too
many variables for us to go into.

CHAIRPERSON HINTON: This was taken in March
of last year?

MS. LE DAIN: Last year. March of last year.

MR. CLARENS: There's a great difference between
two or three times a year and two or three times a week. | mean, you
live across the street. So, give us an idea of what we are talking
about the last five years.

MS. LE DAIN: My feeling would be monthly at least.

MR. CLARENS: Probably once every month.

MS. LE DAIN: But you understand it's sporadic.

MR. CLARENS: There isn't any rhyme or reason.

MS. LE DAIN: No. And that also is talking about the
spirit of this whole operation.

MR. CLARENS: I'm just trying to get a sense of
whether this is something that happens daily, once a month. It
happens every three months?

MR. ROBERTSON: I believe that if Magruder's

testified in the ANC meeting that they emptied the dumpster once
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every week to ten days. It could happen once every week to ten days
twice in a row. It could happen two or three times in a quarter.

MR. CLARENS: This is the recycling dumpster? This
is a dumpster where they keep the boxes where the liquor came, etc.,
etc.?

MR. ROBERTSON: It's my assumption. | haven't
peered into the dumpster. | don't care to.

MR. CLARENS: You made reference to two
dumpsters. One for trash --

MR. ROBERTSON: Well, that's based on the
testimony that they presented at the ANC meeting. | do know that the
one in the middle of the parking lot has garbage in it.

It's got rotted produce. Because in the summertime, it
smells to high heaven and because when the dumpster top gets left
off, you can walk by and see garbage in it.

MS. LE DAIN: Not only can you see garbage in it, but
on more than one occasion on a Sunday particularly, there has been
too much garbage to fit into the vat. And | have walked through the
lot, and | have seen bags.

We're talking plastic bags that have been eaten away
with by animals. And you have trash spilling out. On more than one
occasion in the last year, | have brought that to the attention of the
people working there.

And most often it's been on Sundays when that has
occurred. Understand | take great umbrage at the fact, at the
implication that there have been no issues to be discussed over the
last five years.

The Magruder's management knows very well. |

could meet with them on a daily basis to discuss these things. And |
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have made many, many phone calls to them and to the ANC.

| don't enjoy it. It's not my life vision. But that's just to
keep trouble at bay. It's not even to improve situations.

MR. CLARENS: Along those lines, how do you
account then for the fact that the ANC has not scheduled the regular
meetings that the order calls for? This has been an ongoing concern
of at least three citizens that are immediately adjacent and affected by
this lot.

As it seems to be, how come we have an
unresponsive ANC? Is that what we have here?

MS. LE DAIN: | would say because the discussions
are so very frustrating that | think that a human response has been,
"We can't take it anymore. We can't meet because nothing ever gets
resolved.”

Let me give you an example. About a year ago,
somebody in Magruder's management got the great idea to start
selling fruit and produce from the middle of the lot.

And they set up a stand with cantaloupes and
watermelons and other kinds of fruits and vegetables. And it had a
little umbrella. It was very colorful. It was also against the law.

It was against the agreement. When | casually
mentioned it to the Magruder's management it was against the
agreement, he said, "Oh, no, no, no, it isn't." totally dismissing me.

So, then | had to ratchet it up a level, and | spoke to
my ANC commissioner. He also felt, "Oh, well, | haven't walked by
there recently. I'll walk by." He treated it fairly casually.

| then had to ratchet it up a third level and talked to
Ann Renshaw and Alan Beach about it. Alan Beach went over and

spoke to the management and apparently got into a fairly hostile
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conversation where again management maintained that they had that
right to do that.

Alan Beach went away frustrated. This required
another phone call to Ann Renshaw. All of this taking place over the
course of a week to ten days.

Basically, from Ann Renshaw, | got the argument that
they were looking into it and checking with their lawyers to see
whether or not they had to comply with us saying you have to take it
down.

Eventually, a week or two after that, they did take it
down. They recognized they were not allowed to do that. This is the
level of frustration we deal with.

We're all busy people. We don't want to have this
kind of frustration in our lives. In order to keep trouble at bay, as |
mentioned earlier, we have to get involved in these hostile encounters
where our blood pressure is raised.

It's just very, very frustrating because the response is
always, well, it's in our face. It's always, "Well, of course, we're
allowed to do it."

| mean, how could anybody, how can Magruder's
management operating that store in that lot as many years as they
have being fully aware of what these regulations say?

| have them practically memorized myself. How can
they in their wildest dreams think that that's okay? And that is just
very typical of the kinds of dealings we have.

And that is perhaps why we have so many of these
skirmishes throughout the year. To have a formal meeting is almost
beyond the ability.

MR. ROBERTSON: | think Mr. Bortnick has also
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failed to remember that last Saturday he met with my wife and Jeffrey
Norman in an attempt to initiate these meetings, where they walked
around and they identified problems and issues.

And they had a chance to discuss it. No minutes
were taken. No notes were taken. So, it's completely ambiguous as
to what they said. And anybody can deny or say anything.

The one think that did come home was that they have
no intention of investigating item 24 that the ANC recommended that
they strongly recommend moving the entrance to the parking lot down
near the alley because | think Mr. Bortnick pulled a number out of the
air saying that it would cost $20,000/$25,000.

Additionally to that, this letter | believe you all have a
copy of this letter from the ANC that has the changes highlighted or
italicized.

CHAIRPERSON HINTON: We do.

MR. ROBERTSON: To me, that means that
everything that's not italicized is currently in effect. Is that not the way
| should interpret this? So that everything that's not in italics should
already be being adhered to, such as maintaining the plantings.

| mean, there are two piracanthas. Mr. Bortnick can't
remember the name of them. There are Bradford Pears, and there
are piracanthas planted across the street from my house.

Two of the piracanthas have died. One has been
removed. The other one is still standing. It's never been replaced.
It's been dead for four years since | moved there.

The Bradford Pears suffered a serious loss in the big
storm where he was bragging about his certificate of removing 30
inches of snow from the Connecticut Avenue side of it.

He did indeed do that. But he neglected to remove
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the snow from the sidewalk on 39th Street and McKinley Street. He
also neglected to take the quick action on removing the dead Bradford
Pear limb that fell in the storm.

It stayed there for two weeks. Last fall, or a little bit
ago, this 70-mile and hour wind that we had coming through here took
down another limb. It stayed down for a couple of days.

They finally decided instead of waiting for the
landscaper to come in and remove it that they would do it in-house
and their parking lot attendant came across, and he borrowed my saw.

And | allowed him to use the saw so he could cut up
the thing and put it in the dumpster and get it out of there. | figured
that was better than waiting two weeks.

He constantly comes over and borrows tools now and
then to try and do the best he can. But he is probably the hardest
working person at Magruder's because he's got too many hats to
wear.

He's not only in charge of the parking lot regulations,
but he's in charge of keeping it spruced up and policing the carts that
migrate throughout the neighborhood.

And | agree with Ms. Le Dain that item 3 should be
strictly adhered to, that they need somebody there from at least 8 to 9.
I'd go from 7 to 10 because there's still activity in the parking lot after
the store closes and certainly before the store opens.

| think they also presented Exhibits, 15, and | don't
remember the second number, the photographs. But | think if you
look closely, you can see the dead piracanthas that are also in that
Exhibit that they presented.

Item 6, policing of the lot shall include retrieval of

Magruder's shopping carts from neighborhood streets and removal of
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debris from the alley and immediate area.

I'm constantly picking up trash out of my yard, which |
know is inevitable living across from a parking lot. But there have
been several times when over the weekend Magruder's shopping
carts have been left scattered on the sidewalks on the same block the
store is in.

| know that they are scattered throughout the different
neighborhoods in the alleys because I've seen them.

Number seven, damage done by delivery vehicles to
sidewalks and neighborhood property shall be repaired properly. |
think Mr. Bortnick took exception to the fact that he doesn't believe
that one of the trucks can move one of those large boulders that are
there.

But | think that it's like the ant and the rubber tree. It's
just a little bit here and a little bit there. And every time they get hit,
they slide just a little bit, especially when the solil is wet.

They have some posts that are eight inches in
diameter that are concrete filled that now sit at 45-degree angles away
from the driveway because they've been bumped so many times.

Item nine, the lot shall be secured with a chain or
gate. I'm not sure how to interpret that. | mean, my feeling is that
secured means locked, not just the outward appearance of being
locked.

The chain is stretched across there. It's not locked.
There are four separate entrances to the parking lot that they keep
chains on. Invariably on Sunday afternoon, it won't be locked
because the store closes early, and the lot is full of people that are
parking there going to the movies.

So, they leave it open. And they're never locked in. |
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have been guilty in the past, and I'm going to admit this publicly, that |
have parked in front of the -- the entrance to the parking lot is sort of
double wide.

There's one spot that keeps chained. When | can't
find a parking spot in the neighborhood because | can't park in front of
my house because it's a bus route. Although the delivery trucks can
park there.

| have been known to pull in there. And they have
photographs of my van there. | have also made a resolution to myself
that I'm not going to let this happen again.

Because in the spirit of trying to work with everybody,
| think that | owe it to them not to abuse that just as they owe it to us
not to abuse this. But | think that they should lock the thing.

They have threatened to tow me at times. And why
not tow the movie goers? The response was that they wanted to be
good neighbors. Well, fine. Be good neighbors to them, but don't be
good neighbors to the people that live there.

Deliveries to the supermarket shall occur, item ten,
between 7 and 9 p.m. This letter was prompted by the minutes or the
meeting that was held with the ANC. When was that, Kathy?

MS. LE DAIN: Approximately two weeks ago.

MR. ROBERTSON: Two or three weeks ago. In
preparation for this meeting, we've been taking notes. On Friday, May
16th at 9 a.m. trucks are entering through the parking lot over
McKinley Street.

On Sunday, May 18th the gate was unlocked. 5:40
a.m. this morning, Georgetown Paper Stock dumpster, driver opened
and closed the gate; 4/27, gates were opened and trucks were idling

at 6:05 a.m.
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One truck was Fullman Brothers, Inc., D.C. tag
C62267. A second truck arrived at 6:27, Quality Wholesale, Maryland
tag 171-E56. They sat there with the engines idling for 30-40 minutes
until the store opened.

The driver of the Quality Wholesale truck gets out,
walks over behind the movie theater, and urinates in the alley. You
know, it's things like that going on all the time in view of my house, my
daughter's bedroom window.

And I just think it's appalling that this kind of thing
goes on. And they take great umbrage at the fact that we complain
about it. And they say that they're doing all of these things, and for
the sake of a business plan, they need to have five years.

| think it should be closed down immediately. But the
overriding fact is that they comply with most of these some of the time.
They don't comply with all of these items all of the time.

It's a simple fact that when you walk out of the store
you turn the lights off. You lock the door. They seem to comply with
that.

But when it comes to the parking lot, they are forever
forgetting to chain it, to pick up the trash, to police the carts around the
neighborhood, to regulate the truck traffic. I'll stop.

CHAIRPERSON HINTON: Thank you. 1 think we
understand. We appreciate that.

MS. LE DAIN: On the issue of locking the entrance, |
just also find it curious that at the ANC meeting a few weeks ago when
we discussed this, that was the one thing that all of us said, "Yeah,
Magruder's had been doing a pretty good job in the last few weeks or
months prior to that meeting of complying with that."

As soon as that meeting ended, they stopped doing it.
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And as Bill said, it's kind of interesting because you would think that
somebody employed there with the responsibility of doing a checklist
of items, you do such and such and such everyday, would understand
that every night before they leave, you lock that gate.

And they don't. It has not been locked for the past
week. | just can't tell you the frustration. Now, as far as truck
deliveries, | just want to submit some photographs to the Board.

Nighttime delivery last fall, large truck parked illegally
in front of my house from 3 or 4 in the morning onward positioned
idling to make an illegal left-hand turn into the lot.

| took the extreme action of calling Mr. Steve
Feneroff, president of Magruder's, at home at 5:00 in the morning and
saying, "Get this truck off of here." and calling the police.

Now, this is | think the first public meeting where Mr.
Feneroff has not been here. He's usually a fixture in terms of
representing the store.

He's a reasonable man. | think that he would agree
with what I'm saying on this. You can see the police car, and they
eventually ticketed him. And he did come back and made his delivery
afterwards.

| have many other photographs of large trucks
blocking traffic, making illegal entrances and exits from this lot.

CHAIRPERSON HINTON: Could you submit those
for the record?

MS. LE DAIN: Yes.

MR. ROBERTSON: These trucks coming out, I've
had my driveway cracked. I've had my water meter housing shoved
six inches down into the soil. I've had tire tracks across the front strip

between the sidewalk and the curb that I've repaired numerous times.
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There are currently tire tracks in the curb strip at the
end of the alley which is down the street from me that had never been
replaced or repaired. It's just a constant battle.

CHAIRPERSON HINTON: Okay. Thanks. | think we
understand.

MS. LE DAIN: One more photograph. | just want to
submit this. This is again at the time when they apparently did receive
a letter of commendation from the city or whomever commending
them for removing the snow in front of Connecticut Avenue in front of
their store.

However, they did not remove it, as Mr. Robertson
said, on the periphery of the lot which is where people walk. There
are many children and elderly people who traverse that area. This
photograph taken in January 1996 indicates the fact that they did not
do that.

CHAIRPERSON HINTON: Do the applicants have
any cross-examination questions for these witnesses?

MR. MCCANTS: Just a couple of questions.

MR. LYONS: Madame Chair, the applicant also
reviewed the photographs that were submitted for any area that they
might feel --

MR. MCCANTS: Pardon me, sir?

MR. LYONS: The photographs that the --

MR. MCCANTS: We have not seen them.

MS. LE DAIN: You saw them at the ANC meeting.

MR. ROBERTSON: They were presented at the ANC
meeting, same photos.

MR. MCCANTS: Well, I'd like to see them before

they're moved into evidence. Just briefly. Ms. Le Dain, let me just ask
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you a couple of questions.

You said you attended the ANC meeting. Is that
correct?

MS. LE DAIN: That's right.

MR. MCCANTS: And do you recall the date of that
ANC meeting? What date that that was?

MS. LE DAIN: No, | don't offhand. It was about three
weeks ago, two weeks ago. It was a Monday evening.

MR. MCCANTS: And you testified as to your concern
to the ANC about all the issues that you've now complained to this
Board about. Is that correct?

MS. LE DAIN: That's correct.

MR. MCCANTS: And at that meeting, at the ANC
meeting, you knew that there was an application pending before this
Board for Magruder's to continue the parking lot. Is that correct?
That's why you went there.

MS. LE DAIN: No, | went there at the request of
Jeffrey Norman who is the one who said there was a meeting where
this was being discussed.

MR. MCCANTS: All right.

MS. LE DAIN: | knew nothing about the status of the
application.

MR. MCCANTS: And at the ANC meeting, did they
not talk about the fact that there was a Board hearing to be held with
respect to the application for renewal?

MS. LE DAIN: Perhaps there was an offhand
comment about that. There was no direct -- | was not aware of any
continuity of events.

MR. MCCANTS: So, you thought just by going there
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you were just going for the purpose of just telling the ANC about the
application?

MS. LE DAIN: | knew the application was up at some
point this year. | had no idea when. | had no idea of the dates of this
hearing.

MR. MCCANTS: And did you receive any
communication from the ANC after that meeting about their
recommendation to this Board?

MS. LE DAIN: | received a copy of their
recommendation.

MR. MCCANTS: All right. And that recommendation,
does it not state that the hearing is to be held May 21, 19977

MS. LE DAIN: | don't know. Does it state that? |
didn't see it if it does.

MR. MCCANTS: | have nothing else.

MS. LE DAIN: Besides which that communication
came from the ANC, not from the applicant.

MR. MCCANTS: | have nothing further.

MS. LE DAIN: Can | make one comment? | would
like to address the issue of whether or not this parking lot is imperative
to the operation of this store.

Magruder's is now operating -- they're about to open a
store a couple miles down the road on Connecticut Avenue and
Cleveland Parkway. There is no parking lot. So, clearly, they can
operate a store without that parking lot.

CHAIRPERSON HINTON: We actually are into the
applicant's closing remarks at this point.

MR. CLARENS: We went through your testimony.

We did cross-examination. Now, is the concluding remarks.
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CHAIRPERSON HINTON: Concluding remarks,
applicant.

MR. MCCANTS: Madame Chairman, we would ask
that Mr. Bortnick make the closing argument.

MR. BORTNICK: My name is Gary Bortnick, director
of operations. We took an oath when we sat down today and raised
our right hand, and we said we would tell the truth. I'd like to just point
out a couple of things.

My name's been bantered now for the past 15
minutes by Mr. Robertson. The first thing I'd like to submit is, and I'll
have to give you a copy, these are notes from my May 10, 1997
meeting with his wife and Jeffrey Norman which he made the
accusation that | did not have any notes.

| guess | shouldn't continue then. Because you're
shaking your head.

MR. MCCANTS: No, go ahead, Gary.

CHAIRPERSON HINTON: The time is late, and |
think we really need to concentrate on the really important issues.

MR. BORTNICK: | would like to address the trash
issue. There is a can. Itis not in the middle of the parking lot. There
is a small six yard dumpster that is at the top of the parking lot on the
exit.

It is not on the middle of the parking lot, that we do
put our waste in. Our compactor is next to the building. The picture
that you have received | believe is dated March of '96.

That is the only picture that | am aware of. That is the
only time | am aware of that a truck, that Georgetown trash put their
can on McKinley Street.

And if that can was there for six to eight hours as
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testified, | am sure that that would stop traffic, that somebody from our
district would have been out there to remove that can if indeed that
can was there for six to eight hours.

We can show by records our trash can is picked up
on an average seven to ten days, has been for the past three years
that I'm aware of. There was testimony that the trash can blocks the
alley or blocks McKinley Street maybe two to three times a week.

No. We can bring in Georgetown if that's needed.
There was an incident, and I'm not saying that Ms. Le Dain doesn't
have faults with our store. No one is perfect.

She contacted us one morning when we had a mulch
truck or a large truck that was delivering mulch which we have since
discontinued. The mulch operator, the truck driver came there at 3 in
the morning, unbeknownst to us.

He was moved by the D.C. Police Department that
night. When we found out about it that morning, Jim Ford, | believe,
our store manager, talked to Ms. Le Dain.

We took her dinner. We took her a bottle of wine as a
way of saying we are sorry. These vendors that come to us are not
Magruder trucks. They are outside sources.

| cannot direct them to deliver at midnight. | can
direct them -- they run a normal course of business. When something
was pointed out to us, we are good neighbors. We do try to respond.
We did in that instance.

CHAIRPERSON HINTON: How can you comply with
the conditions that regulate when delivery is going to be done if these
aren't Magruder trucks?

MR. BORTNICK: | cannot operate outside vendors.

Giant Food has their own trucks that deliver to them. We do not
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operate a warehouse.

All these outside vendors deliver to everyone in the
city. Coka-Cola, Pepsi.

MS. BENNETT: Can you not instruct them that they
might take stuff to some other store at 5 in the morning, that they
cannot do it to your store?

MR. BORTNICK: We do not start deliveries until 7
a.m. per this order. We absolutely do not.

CHAIRPERSON HINTON: You mean, you don't
receive them, but you don't prevent trucks from coming into your site?

MR. BORTNICK: We do not receive deliveries -- that
is correct. We do not start receiving deliveries. If | could just --

CHAIRPERSON HINTON: And you don't have any
proposal to offer to this Board how in the future you will prevent these
trucks from disturbing the residential neighborhood?

MR. BORTNICK: Yes, | do. In the meeting with
Jeffrey Norman and Mr. Robertson's wife, they had asked that we
send a letter out to the vendors which we are getting all the lists of the
trucks, that we will send a letter to those companies which the ANC
asked for a copy, which we will provide to the ANC.

From our meeting, we contacted -- you have a couple
of their letters, but they asked for a separate letter to the vendors
which we are working on to get to those vendors to tell them not to be
there before 7 a.m., be it on Connecticut Avenue, be it on McKinley
Street, be it on the alley.

We are directing them not to come there before 7
a.m. It came up in a meeting that somebody in a little mini station
wagon was dropping off fresh baked breads everyday at the back

door, which | was not aware of.
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It has been rectified. We immediately notified them.
It was two vendors. And this is only in a mini van station wagon. We
directed them immediately to drop it off on Connecticut Avenue at the
front door.

So, we are taking steps to be a cooperative and a
better neighbor. If | could put into the pictures that it's been testified
that we have destroyed the curbs, we have broken up the sidewalks.

This was also testified at the ANC meeting. The night
of the ANC, Mr. McCants was with myself, Mr. Ford. We inspected
the surrounding curbs that they claimed we broke up.

And I'd like to put those pictures in. But they clearly
show that there is no damage to the curbs, that there is no damage to
the sidewalk as testified at the ANC meeting.

I'd also like to point out that maybe we've too good of
a neighbor. And that might sound silly, but when there is an ANC
meeting, and when we talk about Steve Feneroff, he is not the
president.

He is a vice president, and he is my brother-in-law.
And we have all grown up in this area. We are not from outside.
We're 40-year residents. The owner of our company has lived in
Washington his entire life.

He now lives in Rockville. We're not carpetbaggers,
i.e., Whole Foods or Fresh Fields from California. We live here. We
are good neighbors.

And when | say maybe we've been too good of a
neighbor, it's because we have gone to the ANC meetings when
they've asked us to. And we've listened to their complaints.

And we have tried to address them, which | can't say

that all my neighbors on Connecticut Avenue of which there are, |
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think, eight businesses have gone to any of the meetings.

We are blamed for all the trucks, everything that goes
wrong. And | would like to show you pictures of trucks delivering to
the paint store, neighbors jumping out of cars on parking lots picking
up their own cleaning, myriad of truck delivering to Boston Market
every Saturday.

Is it Saturday? Every Friday, a 44 foot trailer blocking
McKinley Street that is making a delivery to Boston Market which
we're accused of. We're accused of not patrolling the alley.

| would like to show you pictures of the Avalon movie
theater how they get rid of their trash. They don't have a receptacle.
They throw it in the alley.

And | have pictures to show you. So, when | say
maybe we're too good a neighbor, maybe years ago we should have
taken the same avenue as the other businesses when there's an ANC
meeting. Don't go.

Because whatever you do, it's not good enough. We
have invested $600,000 into this store in the last two years. We have
not seen the return on it. Ms. Le Dain testifies that we are opening a
store in Cleveland Park.

I'll drive you in my car. The reason we are opening a
store in Cleveland Park is because there's a parking lot in the front
that we are entitled to use. And Ms. Le Dain testified that there was
no parking lot.

So, when I'm getting emotional, it's because this is my
family's business. We employ 700 people. We deal with unions. We
deal with other civic associations in | think seven counties.

So, | take this very personal when | take it very

emotionally. And when someone sits here and says, "Close the
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parking lot." if that's what you want to do, the store will be closed.

And those 55 people will be out of work, and the city
will lose revenues. Thank you.

MR. MCCANTS: Madame Chairman, | think that
concludes our rebuttal. | just want to point out though, Mr. Clarens,
you had a copy of the plat of the survey plat.

And if you could, there is an indication where the
trash dumpster is located on this property on that plat.

MR. CLARENS: It's in the case file.

CHAIRPERSON HINTON: We're going to look for it.

MR. MCCANTS: If you'd like, I'd like to hand this out
just for purposes of moving along. But if you would look at where the
trash dumpster is right there?

MR. BORTNICK: There is no way to pick that trash
up without using the parking lot. And those plans were approved by
the District government. So, you better bring it up. There is no way to
pick that trash up. And those plans were all approved.

MR. CLARENS: So, explain to me briefly. If the trash
dumpster is located in the, as you described, the upper corner which
is the northeast corner of the parking lot, the trucks that pick up that
trash container enter the parking lot from McKinley Street?

MR. MCCANTS: Yes, sir.

MR. BORTNICK: No. The small dumpster is a
different type of can than the large compactor. If you're talking about
the can at the upper northeast part of the lot, that's the small
dumpster. We have some pictures not of that can.

MR. CLARENS: Well, just describe it.

MR. BORTNICK: That can, that truck comes in

through the exit. That truck has arms. It goes in, picks up the can and
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dumps it.

MR. CLARENS: Enters from where?

MR. BORTNICK: Off of 39th Street.

MR. CLARENS: Enters on 39th Street up the alley,
and then turns into the parking lot?

MR. BORTNICK: Yes.

MR. CLARENS: Picks up the trash. Is this the

dumpster?
MR. BORTNICK: Yes, sir, that's the can.
MR. CLARENS: Okay. Those are not the cans, but --
MR. BORTNICK: That's not the can, but there's a can
similar.

MR. CLARENS: Where is the compactor?

MR. BORTNICK: When we had our plans approved,
the compactor is in a fenced in area which we had to do for security
reasons right next to the store. That can is 32 feet long. The truck is
approximately 28 feet long.

It needs another 30 feet. It slides in under the can
and picks the can up on its back and hauls the can away.

MR. CLARENS: And replaces it with another can?

MR. BORTNICK: No.

MR. CLARENS: Or takes it away and then brings it
back?

MR. BORTNICK: It takes it away. It brings it back.
When we were notified what the trash company was doing, and Ms.
Le Dain was correct, the trash company to save themselves time,
they're picking up another stop.

So, they don't have to take the can all the way back to

the other stop. They drop it in McKinley Street, get our can, take our
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can to the landfill, bring our can back, then pick up this other trash
can.

When we were notified of that, that stopped
immediately.

MR. CLARENS: That is your letter to Georgetown
Paper Company?

MR. BORTNICK: They were notified years ago on
that.

MR. CLARENS: Georgetown Paper Company is your
trash collector?

MR. BORTNICK: Our trash collector. They were
notified years ago of that to stop that practice.

MR. CLARENS: Okay. The truck that picks up the
garbage, the compactor enters through McKinley Street?

MR. BORTNICK: Correct.

MR. CLARENS: And goes down the main aisle of the
parking lot to approximately where he reaches the front of the area
where the compactor is located?

MR. BORTNICK: That's correct.

MR. CLARENS: Which is to the right or to the left of
the entrance, the parking lot entrance?

MR. BORTNICK: The right. The trash can is to the
right.

MR. CLARENS: To the right. So, it's to the south of
the entrance?

MR. BORTNICK: Well, I guess it would be
considered the north.

MR. MCCANTS: North, yes.

MR. CLARENS: To the north. So, it's actually as
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you're facing, it would be then to the left as you're facing the entrance
to the store.

MR. BORTNICK: If we had a clock and 6:00 is the
entrance, the compactor is about between 1 and 2, and the small
compactor, or the small trash can is at 12. So, there's one here, and
one right over here. And the entrance is right at 6:00.

CHAIRPERSON HINTON: Can you show it on here?

MR. BORTNICK: Yes. There is a picture. We have
a picture, and | can show it to you.

CHAIRPERSON HINTON: Don't speak up here.

MR. CLARENS: Just put your finger where the trash
compactor or the -- can you put your finger where it is? That's the
small trash container. And it's right there.

So, the truck arrives here, backs into at that point and
then backs into this area, picks up the trash and then goes out that
way?

He pulls into the lot, turns around. The lot is empty
usually at this time. And then he turns around inside the lot and then
backs into the --

MR. BORTNICK: So, going back to my very first
testimony which made me look silly, yes. | misinterpreted. He pulls
in. When | say he backs out, he backs out this way because | don't
believe he can make the turn going out the exit.

In other words, he comes McKinley Street, turns into
the parking lot. He turns around into the parking lot is what my
manager is saying, then he backs in here. Then he pulls out this way.

Because | don't believe he can make this turn up
here. So, we are complying. He's not backing up on McKinley Street.

MS. REID: Is that on record?
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MR. BORTNICK: He's pulling out on McKinley Street.

MR. CLARENS: Yes, he's on the record.

MR. BORTNICK: And there is a picture | can show
you. And that's where we say --

CHAIRPERSON HINTON: Isn't he backing up into
your lot?

MR. BORTNICK: No. That's where | misled you.
He's coming out of the entrance, but he's pulling -- that's him leaving.
That's the entrance. He's leaving.

So, he comes into the lot the correct way. He backs
into the trash can, but then he leaves. So, that's where | probably
misled you. Because | thought you meant that he backs out.

He comes out the entrance which he does do. And if
there's another picture, | can show you exactly. Okay. Here's the
entrance. These are the planters that we planted based on the last
meeting.

Because we are responsive. This is the entrance
where the planters are. The planters came about because of the ANC
meeting saying, "Could you do something?" So, we did do something.

Because we are responsive neighbors. You come
into the parking lot, and where it says Magruder's, you will see a
fenced area.

Right next to that is our trash compactor that
Georgetown picks up. Right here, which is on the exit, is the blue
trash can that Browning-Ferris picks up.

MR. CLARENS: And what is the scheduled time? Or
is it Georgetown Paper decides when they're going to go and pick up?
Or do they have a scheduled time?

MR. BORTNICK: Are they on call? They normally
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come on Monday?

MR. FORD: They come on Monday or Tuesday. It
depends.

MR. BORTNICK: Depending on our business cycle
and when that can fills up. They either come Monday morning or
Tuesday morning. They have been instructed not to come there
before 7 a.m.

MR. CLARENS: Would you have an objection to --
there's been testimony to the notion that part of the problem or one of
the elements that contributes to the problem is the fact that the
parking lot is not locked. And is there a problem with locking the lock?

MR. BORTNICK: That is a two-fold question.

MR. FORD: There isn't a problem with locking the lot.
We can lock the entrance on McKinley Street, and we can lock the
exit. However, there is an alley way that comes to the back and then
comes right down to the side of the store on the left.

MR. CLARENS: And the parking lot abuts the alley
and is opened to the alley?

MR. FORD: Yes.

MR. CLARENS: There are no -- or any kind of
distinction between the alley and the parking lot?

MR. FORD: No, sir.

MR. BORTNICK: There is. It's right next to the
handicap spot.

MR. FORD: Oh, yes. On our parking lot, there is.
But as far as you can enter that alley way from McKinley Street or
from 39th Street.

MR. CLARENS: But then from the alley, you can

enter the parking lot?
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MR. FORD: Not if it's locked.

MR. CLARENS: From the alley you can.

MR. FORD: If the chains are down, you can enter it
that way.

MR. BORTNICK: But there's chains there that are to
be locked.

MR. CLARENS: Well, my question is --

MR. BORTNICK: The parking lot can be completely
locked unless it's changed in the last two weeks. I've been going
there for 20 years. It can be chained, the entire lot. Is that correct,
Jim?

MR. FORD: That's correct.

MR. BORTNICK: The two-fold problem is Mr.
Robertson did testify about being a good neighbor. The Avalon movie
theater gets a lot of first run movies.

There have been days when there are parking, when
there are cars on that lot. We go to the movie theater. We tell them
we're going to call up and ticket, that we have made a decision not to
lock the lot.

Because when we've done it in the past, they will go
through the chain, silly as this may sound, then call us and want to put
an insurance claim in. And | testified to this at the ANC.

If you lock them in, they will bust through the chain,
damage their car, then contact us who is our insurance carrier
because we shouldn't have locked them in, as silly as that sounds.

So, we have made decisions at nights. There are
nights he might forget to lock the lot, but there are conscious decisions
made when the Avalon is having a first run that we do not lock the lot.

Because you've got 55 cars on that lot, and a lot of
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those people are my customers.

MR. CLARENS: | understand those problems, but
there might be other solutions that deal with that. And the issues, and
we're not dealing with accessory parking to the Avalon, we're dealing
with accessory parking to your store.

And that's what we need to get resolved. Okay.
That's fine.

MR. MCCANTS: | think that's all we've got. | just
wanted to make sure that we understood that the pictures of the
dumpster of all that trash and stuff was not our lot. That's the adjacent
property.

MR. CLARENS: We understand.

MR. MCCANTS: Thank you for taking the time to
hear us out on this. And we ask the Board to consider a five-year
extension on this with the conditions that we've outlined. Thank you
very much.

CHAIRPERSON HINTON: We need some additional
information on the record. So, we're not going to be deciding today.
We need a site plan that shows -- we have in the file the plat that
shows the layout of the parking lot.

That's great. You need to label what that trash can is
rather than just an X. And since a lot of the discussion today has
been about how trucks serve the stores, it would be very helpful if you
would show the adjacent lot where your store is and show the trash
receptacle that's on that, just so it's clear on the record.

Because we don't have any drawings that show that.
And if you could supply that, we would really appreciate it.

The areas that are landscaped, you ought to label that

those are landscaped. | don't think that they're labeled on the one that
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we have. So, you might want to do that just to be clear about what's
existing. Does anyone remember anything else that we needed?

MS. BENNETT: No.

CHAIRPERSON HINTON: Okay. Mr. Secretary, can
this be scheduled for a decision in June?

MR. LYONS: For the June 4th meeting?

CHAIRPERSON HINTON: Yes.

MR. LYONS: If the applicant can submit this
additional information by May 27th, which is Tuesday?

MR. MCCANTS: | think we can get the original
drawing to -- beef it up a bit. Yes, | think so.

MR. LYONS: And it would be submitted on the
parties?

MR. MCCANTS: Yes, sir.

MR. LYONS: The parties would have then until June
3rd to respond to the submission.

CHAIRPERSON HINTON: If you have a question
about the procedure, you can come to the microphone if you have a
guestion.

MR. ROBERTSON: | would just like to ask that we as
neighbors be informed of the decision because we cannot take the
time to come down here again.

CHAIRPERSON HINTON: You're parties. You'll be
informed through the mail.

MR. ROBERTSON: And I think that this ought to be a
continuing process and not addressing it to my dear departed
predecessor.

CHAIRPERSON HINTON: We have your name and

address.
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MR. ROBERTSON: Thank you.

MR. LYONS: | would imagine that you can call the
Office of Zoning the afternoon of June 4th to find out what action the
Board took on this application the morning of June 4th.

MR. MCCANTS: Thank you very much.

CHAIRPERSON HINTON: We need to take a break.

MR. LYONS: This would conclude the morning
session at 2:30 this afternoon.

CHAIRPERSON HINTON: Right. Let's adjourn until
3:00. Does that give everyone enough time? Reporter, is that enough
time for you?

THE COURT REPORTER: Whatever you wish.

CHAIRPERSON HINTON: So, this is a firm 3:00.

(Whereupon, the proceedings of the morning session

were concluded at 2:32 p.m.)



